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EXECUTIVE SUMMARY

Thisreport covers specia businesstaxesimposed on certain West Virginiabusinesses, along
with business license taxes, excise taxes and property taxes. The report analyzes various
expendituresfor thesetaxes. Some of these provisions constitute government expenditure programs
while others are an integral part of the basic tax structure. The following summaries provide
information on the taxes covered in this study.

SPECIAL BUSINESSTAXES

This section of the report analyzes the expenditures provided for the Business and
Occupation Tax, Severance Tax, Telecommunications Tax, and Health Care Provider Taxes. Unlike
other taxesinthisstudy, which affect nearly all West Virginiabusinessesand individual's, thesetaxes
are levied on small groups of taxpayers.

Lessthan 120 businesses are subject to the State Business and Occupation Tax, atax levied
on public utilities, el ectric power companies, gas storage operators and manufacturers that produce
synthetic fuel from coal. Gas storage operators and synthetic fuel producers pay a per unit tax.
Electric power producers pay aper unit tax on taxable capacity while electric utilities pay aper unit
tax on kilowatt hours of electricity sold. Other public utilities pay a tax based on gross income.
Through statute or regulation, expendituresfor application against the Businessand Occupation Tax
encompass businesses excluded from the tax, tax base exemptions, reduced rates, alternate tax
calculations and credits against tax liability.

The Severance Tax islevied on the grossrecei pts of businessesthat engagein the severance,
extraction, or production of depletable natural resources. Thetax base also includes the processing
and treatment of certain natural resource products as part of the production process. A person who
purchases raw coal and processesit into acommercially usable product only pays tax on the value
added in the processing activity and not on the total value of the product. In that sense, the West
Virginia Severance Tax differsfrom a usua severance tax, for which the tax base is determined at
the point of extraction.

The Minimum Severance Tax on Coal, a tax of 75 cents per ton, is imposed on every
business severing, extracting or producing coal in the State for sale, profit or commercial use. The
Minimum Severance Tax on coal is only applicable to coal production subject to the 5.0 percent
Severance Tax rate. A credit is allowed against Severance Tax imposed on coa production for
payment of the Minimum Severance Tax on Coal. However, no other credits can be used to offset
the Minimum Severance Tax on Coal.

The Telecommunications Tax islevied on the grossincome of businessesengagedin selling
or furnishing telegraph, telephone or other telecommunications services. Gross income does not
include commoditiesor servicesthat are determined by the Public Service Commission to be subject
to competition. Gross income from the provision of network access billing or similar services



provided to end users, other telephone companies or communications carriersis aso not included
in the tax base.

Headth Care Provider Taxesrepresent avariety of taxesimposed on grossrecei ptsof selected
health care service providers within West Virginia. The proceeds from these taxes fund roughly 26
percent of the State's share of the Medicaid Program. The Medicaid Program is a jointly funded
cooperative venture between the federal and state government to assist states in providing medical
care to eligible low-income persons. In West Virginia, federal funds are matched with State funds
at aratio of roughly three to one.

BUSINESSLICENSE TAXES

For purposes of this report, Business License Taxes include the Business Registration Tax
and the Sparkler and Novelty Registration Fee.

The Business Registration Tax affects most businesses in West Virginia. By statute, each
location of abusiness subject to the tax must obtain abusinessregistration certificate from the State
Tax Department before beginning businessin the State. Thetax isassessed biennially at a set fee of
$30 per business location. In addition, businesses that desire to sell sparklers and novelties defined
inW. Va. Code §29-3-23 will becharged a“ Sparkler and Novelty Registration Fee” of $15 per year.
The Sparklers and Novelty Registration Certificate expires on June 30", regardless of when the
certificate wasissued. Business Registration Tax expendituresinclude activities excluded from the
definition of business, activities exempt from registration, activities not required to obtain a
registration certificate and activities exempt from payment of the tax. There are no expendituresfor
sparkler or novelty registration.

EXCISE TAXES

Excise taxes are generally levied on units of consumption of certain commoditiesin order
to generate revenue for the taxing authority. In West Virginia, excise taxes are imposed on the
privilege of manufacturing, producing, distributing or selling certain items within the State. These
items include gasoline and specia fuel, non-intoxicating beer, wine, tobacco products and soft
drinks. In addition to the excise tax, suppliers of gasoline and special fuel are also subject to the
Consumers Sales Tax and Use Tax based on the average wholesale price of gasoline. Also, the
excise tax on gasoline and specia fud islevied on motor carriers operating within the State.

On January 1, 1996, West Virginia became a member of the International Fuel Tax
Agreement (IFTA). IFTA isafuel tax reciprocity agreement among states of the United States and
provincesof Canada. Theagreement isintended to simplify thereporting and payment of al fuel use
taxes by interstate motor carriers. All West Virginia-based motor carrierswho travel in at least one



other IFTA jurisdiction and operate one or more qualified vehiclesmust obtain an IFTA license. All
West Virginia-based IFTA licensees must file a single tax return with the State Tax Department.
West Virginiathen distributesboth thetax and the carrier informationto theother IFTA jurisdictions
on behalf of the carrier. West Virginiareceivesits portion of gasoline taxes due from motor carriers
based in other IFTA jurisdictions from the carrier's home jurisdiction.

Revenue collected from the Motor Fuel Excise Tax is deposited into the State Road Fund.
All amountscollected under IFTA aredeposited into the International Fuel Tax Agreement Clearing
Fund for distribution of funds owed to other member jurisdictions as provided in the agreement and
for payment of any refunds owed to West Virginia-based taxpayers. After refund payments and
distributionsto other jurisdictions, all remaining IFTA fundsare deposited into the State Road Fund.
Revenue collected from the excise taxes on non-intoxicating beer, wine and tobacco products is
deposited into the General Revenue Fund of the State. Revenue collected from the Soft Drinks Tax
isdeposited into a special medical school fund. Thisfund shall be used solely for the construction,
maintenance, and operation of a four-year school of medicine, dentistry, and nursing of West
VirginiaUniversity.

There are many possible exemptions and refunds available for the excise taxes. However,
most of the expenditures pertain to the taxes on gasoline and special fud for off-highway uses of
such products. In addition to refunds and credits, discounts are available for the excise taxes on
tobacco products and soft drinks.

PROPERTY TAXES

The Property Tax and the Property Transfer Tax are collected at the county level, but the
revenue from these taxes benefits both State and local governments. While the Property Tax isan
annual levy on property, the Property Transfer Tax islevied on property only whenit istransferred.

TheProperty Taxisleviedonall real and personal property in West Virginia, except property
specifically exempted in the West VirginiaCode. Revenuesfrom the Property Tax benefit the State,
counties, county boards of education and municipalities. Each county and municipality can impose
its own rates of property taxation. These rates can vary within counties depending upon the
classification of the property. The West Virginia Legislature sets the regular rate of tax for county
boardsof education. Thisrateisused by al county boardsof education Statewide. However, thetotal
tax rate for county boards of education may differ from county to county dueto excessleviesand/or
bond levies.

Property isassessed based on itsuse, location and valueasof July 1 of each year. Theamount
of tax paid on property depends upon the assessed val uation of the property and the rate of tax. Each
county assessor is required to maintain current values on all real and personal property, except
operating public utility property, in that county. The State Tax Commissioner is required to
determine the market value of all industrial and natural resource properties in the State. The State
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Tax Commissioner also is responsible for the valuation of public utility property and all types of
property that are to be included in the operating property of a public utility.

Although al property is presumed to be taxable until its owner proves otherwise, there are
many possible exemptions from the Property Tax. Some of these exemptions are based on the
ownership of the property while others are based on the use of the property.

TheProperty Transfer Tax consistsof an excisetax ontheprivilegeof transferringreal estate
to be paid to the State and an excise tax to be paid to the county wherethetransfer isrecorded. Both
the State and county excisetax are paid to the county clerk. There are many exemptionsto the tax,
which can be categorized as follows:

1. those principally for the benefit of individuals;

2. those principally for the benefit of corporations;

3. transfers by gift, dedication, deed or condemnation proceeding to or
from the United Statesgovernment or theWest Virginiagovernment,
including agencies, instrumentalities or political subdivisions;

4, gifts to or transfers from or between certain voluntary charitable or
educational organizations, and
5. certain miscellaneous transfers.
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INTRODUCTION

West Virginia Code 8§11-10-5(c) requires a tax expenditure report to be submitted to the
Legidlature by January 15 of each year. Inthree-year cycles, thesereportsareintended to analyze tax
expenditures for most major State taxes. The law definesthe term "tax expenditure” asaprovision
in the tax laws designed to encourage certain kinds of activities or to aid taxpayers in special
circumstances. Such provisionsgeneraly include exclusions, exemptions, deductions, adjustments,
credits and deferrals from tax.

TheState Tax Commissioner has promul gated rul es setting forth atimetablefor such reports.
This report covers special business taxes, excise taxes, property taxes, and the Business
Registration Tax. Special businesstaxesincludethe Businessand Occupation Tax, Severance Tax,
Telecommunications Tax and Health Care Provider Taxes. Excise taxes include the Motor Fuel
Excise Tax, Motor Carrier Road Tax, International Fuel Tax, Tobacco Products Excise Tax, Soft
Drinks Tax, Beer Barrel Tax and Wine Liter Tax. Property taxes include both the Property Tax and
the Property Transfer Tax. Other reports cover taxes administered by the State Tax Department that
are not analyzed within this report.

OVERVIEW

The special businesstaxes, businesslicensetaxes, excisetaxesand property taxes combined
to account for roughly $2.69 billion in State and local revenuein Fiscal Y ear 2008. These revenues
were distributed as follows:

Fund Revenue
636 million

404 million
164 million

State General Revenue Fund $
State Road Fund $
State Medicaid Fund $
State Infrastructure Fund $ 24 million
West VirginiaMedical School Fund $ 17 million
Workers Compensation Debt Reduction Fund $ 96 million
(Additional Severance Tax)
Workers' Compensation Debt Reduction Fund $
(Excess Coa Severance Tax)
Mining and Reclamation Operations Fund $
Division of Forestry Fund $
Local Government Funds $

28 million
4 million

2 million
1,316 million

12



Thelocal shareincluded over $27 millionin Additional Severance Tax on Coal, $7.2 millionin ail
and gas severance tax revenues, $4 million from the tax on synthetic fuel produced from coal,
roughly $325,000 from the Severance Tax on waste coal and morethan $1.2 billion in property and
property transfer taxes for Fiscal Y ear 2008.

In Fiscal Year 2008, special business taxes and business license taxes totaled roughly $852
million. Approximately 58 percent of these tax collections was deposited into the State's General
Revenue Fund. The remainder was distributed to special revenue funds (37 percent) and to local
governments (4.5 percent). These collectionsrepresented 12.5 percent of total State General Revenue
Fund receipts.

WV GENERAL REVENUE FUND PERCENTAGE YIELD

REVENUE SOURCE FY 2005 FY 2006 FY 2007 FY 2008
Business & Occupation

Tax 5.2% 5.1% 4.8% 3.8%
Severance Tax 7.1 8.6 8.3 8.6
Telecommunications Tax 0.2 0.0 0.0 0.0
Business Registration

Tax 01 01 02 01
Total 12.6% 13.8% 13.3% 12.5%

More than 70 percent of all excise tax collections are deposited into the State Road Fund
while roughly 25 percent of collections are deposited into the State General Revenue Fund. The
remaining collections (i.e., Soft Drinks Tax collections) are deposited into aspecia medical school
fund for West Virginia University. Excise taxes accounted for $546.6 million in Fiscal Y ear 2008.

As a percentage of total revenue, excise tax collections tend to decline in importance over
time unlessthereisatax rate increase because such taxes are based upon units of consumption and
are not responsive to inflation. For example, collections from the tax on cigarettes increased from
1.2 percent to 2.9 percent of total State General Fund revenue between Fiscal Y ear 2002 and Fiscal
Y ear 2005 dueto thetax rateincrease from 17 cents per pack to 55 cents per pack in 2003. In Fiscal
Y ear 2008, cigarette tax collections remained at roughly 2.9 percent of total General Revenue Fund
collections. Excise taxes are often imposed upon products in an effort to discourage consumption
(e.g., tax on tobacco products and beer).

Nearly 99.6 percent of total Property Tax collectionsgotolocal governments. Morethan 66.0
percent of thesecollectionsdirectly benefit primary and secondary public schools. Over 25.7 percent
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of total Property Tax collections go to county governments while municipalities receive
approximately 7.9 percent of total collections. The State generally receives roughly 0.4 percent of
total property tax receipts.

Property taxes account for 30 percent of the total state and local tax receipts in the United
States. However, in West Virginia, the Property Tax accountsfor 18 percent of total State and local
tax collections. Thelower ratio of Property Tax to all Stateand local tax collectionsinWest Virginia
is largely attributable to both lower than average housing values and low effective tax rates.
According to the Census Bureau, the median value of housing in West Virginia in 2007 (i.e.,
$96,000) was just 49 percent of the median value for the United States (i.e., $194,300). In addition,
the average effective tax rate on owner-occupied residential housing islessthan 0.75 percent inthe
State. Thisis substantially lower than the national average. As aresult, residential property taxes
account for more than half of all property taxes in the United States, but approximately 25 percent
of all property taxesin West Virginia.

Owner-occupied housing receivespreferential tax treatmentin West Virginia. Therate of tax
onresidential housing is roughly one-half the rate of tax on most other types of property. There are
additional vauation preferences and exemptions that can reduce the property tax on certain
residences even further.

This study will concentrate on the effect of tax expenditures upon tax yields. Most
exclusions, exemptions, deductions and credits associated with these taxes may be viewed as tax
expenditures. Tax expenditures tend to escape the usual legidative scrutiny afforded other
expendituresin the annual budget approval process because provisionsin thetax law often remain
intact indefinitely. Programsfunded through tax expenditures, in effect, receive priority funding over
all other programs. The goal of this report is to facilitate an examination of special business tax,
miscellaneous business tax, excise tax and property tax expenditures using available resources.

Tax expenditures are deviationsfrom amodel tax structure. A model tax structuretypically
contains a minimal allowance for exclusions, exemptions, deductions and credits. A minimal
allowance for tax expenditures is necessary to maximize tax equity and tax efficiency.

Thedistribution of tax burdens should be equitable. There aretwo typesof equity, horizontal
and vertical. Horizontal equity occurs when those with equal capacity (e.g., equal income) pay the
sameamount of tax. Theachievement of vertical equity occurswhenever thosewith agreater income
or tax base pay more than those with alesser income or tax base. Tax expenditure provisions often
reduce the horizontal equity of atax structure through an allowance of specia benefits to some at
the expense of others.

Economic efficiency, a requirement of a model tax structure, occurs whenever tax

interference in the economy is kept to a minimum. Tax expenditures tend to reduce economic
efficiency through the promotion of some economic activities over others. For example, federa
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depreciation and passive loss rules of the 1980's led to a significant increase in office building
construction and eventually to a glut of office space.

A low-rate, broad-based tax structure often resultsin optimal tax competitiveness between
states, another requirement of a model tax structure. However, many states tend to use tax
expenditures, such asinvestment tax credits, to gain acompetitive advantage over other states with
respect to a particular taxpayer or industry. The value of these expenditures should be minimized
because their cost is distributed among other taxpayers.

A model tax structure produces stable and sufficient revenue for basic public services. Tax
expenditures decrease revenue, which may result in fiscal instability.

Understandability and simplicity are also important requirements for amodel tax structure.
Tax expendituresmay complicate the tax structure, resulting in high administration and compliance
costs for both the taxpayer and the taxing authority.

A model tax structurewouldtax nearly al expendituresin West Virginiato the extent within

the Legislature's power. Deductions or exclusions required by federal law would not be tax
expenditures because such modifications could not be effectively repealed by the Legislature.

ESTIMATING COSTSOF TAX EXPENDITURES

This study provides estimates of the value of special business tax, miscellaneous business
tax, excisetax and property tax expenditures and certain provisions considered necessary to define
amodel tax structure. Except where otherwise noted, each expenditure within the study isexamined
independently from all other expenditures. Following the establishment of avauein isolation, the
influence of outside factors (i.e., other expenditures and taxpayer behavior) is discussed, where
applicable. Expenditure values less than $10,000 are reported as "minimal”.

Several sourcesof informationwereused inthe construction of expenditureval uations. These
include, among others:

the Department's tax return data;

surveys of various organizations,

publications from the U.S. Department of Energy;
publications from the U.S. Bureau of the Census;

reports from the Federal Communi cations Commission, and
information from other West Virginia agencies.

oukrwdE
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In most cases, the revenue impact attributable to the repea of atax expenditureislessthan
the value of that expenditure. This occurs because tax expenditures tend to overlap one another and
taxpayers tend to alter their behavior whenever items of income or consumption become taxed for
the first time.
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SPECIAL BUSINESS TAXES

BUSINESS AND OCCUPATION TAX

OVERVIEW

The Business and Occupation Tax, known throughout most of its history asthe " Gross Sales
Tax,” wasoriginally enacted in 1921. Asenacted, the Gross Sales Tax had asitsintent to tax every
individual, firm, partnership, association and corporation conducting business for profit in West
Virginia

Enactment of the "Tax Reform Act of 1985" altered the scope of the Business and
Occupation Tax to atax on public utilitiesand electric power producersonly, effective July 1, 1987.
Asof 1989, natural gas storagefacility operators are subject to aper unit tax under the Business and
Occupation Tax statutes. Additionally, legislation in 1989 provided that electric power producers
and distributors would be subject to the greater of the gross sales tax or aper unit tax on kilowatt-
hoursof electricity generated or distributed. Beginningin June 1995, el ectric power producerswhose
tax liability for every month in 1994 was based on kilowatt-hours of electricity generated were to
determine their tax liability based upon "taxable generating capacity.” The legislation enacted in
1995 defined "taxable generating capacity" as the "capacity factor”" times the official capability of
agenerating unit. "Capacity factor" was defined as the fraction of the average four-year generation
for the 1991 to 1994 period divided by the "maximum possible annual generation” of a unit. The
officia capability of aunit times 8,760 (the number of hoursin ayear) wasdefined asthe " maximum
possibleannual generation.” In 2001, the Businessand Occupation Tax statute wasrevised to subject
the manufacturing or production of synthetic fuel from coal to atax at arate of $0.50 per ton.

Applicabletax ratesfor the Business and Occupation Tax, as of July 1, 2008, are shown on
the following pages.
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Taxpayer Type

Electric power company

Electric power company

Electric power company

Electric power company

1. Rates as of July 1, 2008

2. Kilowatt
3. Kilowatt-hour

BUSINESS AND OCCUPATION TAX RATES!

Activity and West Virginia Code Citation

Generating or producing electricity for sale,
profit or commercia use (811-13-

20(b)(1))

Generating or producing electricity for sale,
profit or commercial use by aunit which
has installed a flue gas desulfurization
system (811-13-20(b)(1))

Selling electricity that is not generated or
produced in West Virginia by the
taxpayer (811-13-20(b)(2))

Selling electricity that is not generated or
produced in West Virginia by the
taxpayer and saleisto aplant location of
a customer engaged in a manufacturing
activity, if the contract demand at such
plant location exceeds 200,000 kilowatts
per hour per year (811-13-20(b)(2))
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Tax Base

Generating capacity

Generating capacity

Electricity sold

Electricity sold

Tax Rate

$22.78 per KW?

$20.70 per KW?

$0.0019 per KWH?

$0.0005 per KWH?



BUSINESS AND OCCUPATION TAX RATES (continued)

Taxpayer Type Activity and West Virginia Code Citation Tax Base Tax Rate
Natural gas storage operator Withdrawal and/or injection of natural gas Net dekatherms' $0.05 per dekatherm
from/into storagereservoirs(811-13-2e)
Natural gas utility Public service or utility business (811-13- Grossincome 4.29 percent
2d(a)(4))
Water utility Public service or utility business (811-13- Grossincome 4.40 percent
2d(a)(2))
Street and interurban and Public service or utility business (811-13- Gross income 1.40 percent
electric railways 2d(@)(2))
Toll bridge companies Public service or utility business (811-13- Grossincome 4.29 percent
2d(a)(9))
All other public service or Public service or utility business (811-13- Grossincome 2.86 percent
utility business 2d(a)(6))
Manufacturer or producer of Producing synthetic fuel from coal (811-13- Tons produced $0.50 per ton
synthetic fuel from 2f)
coal

1. Dekatherm means the thermal energy unit equal to 1,000,000 British thermal units (BTU's) or the equivalent of 1,000 cubic feet of gas having a heating content
of 1,000 BTU’s per cubic foot.
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ESTIMATING COSTSOF TAX EXPENDITURES

The values of the expenditures contained within this report have been determined from
several sources. Where available, information from 2006 and 2007 Business and Occupation Tax
returns was used. Also, other State Tax Department files, Public Service Commission reports and
U. S. Department of Energy publications were used.

ORGANIZATION AND ANALYSIS

This study separates the Business and Occupation Tax expenditures into five groups. The
groups are based on the type of expenditure or on the organization or activity involved. The five
groups are as follows:

Expenditures Relating to the "Old" Business and Occupation Tax
Income or Other Measurable Quantities Exempt from Tax
Activities Subject to Reduced Rates

Alternate Tax Calculations

Credits

Each expenditure listed in this report contains a brief rationale for its existence. In many
cases, legislative documentation on why aparticular tax expenditure was enacted was not available;
thus, the rationales herein are based solely on the experience or inference of the State Tax
Department.
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EXPENDITURESRELATING TO THE
"OLD" BUSINESS AND OCCUPATION TAX

The"Tax ReformAct of 1985", effectiveJuly 1, 1987, significantly narrowed the application
of the Business and Occupation Tax. The repeal of some sections of the Business and Occupation
Tax statute in 1985 provided an implicit exemption for many businesses since the scope of the tax
was narrowed to public utilitiesand electric power producers. In addition to thisimplicit exemption,
the Business and Occupation Tax statute, in its present form, aso contains explicit exemptions,
exclusions and credits that apply to thetax in its prior form. The expenditures (and the appropriate
West Virginia Code citations) that are remnants of the "old" Business and Occupation Tax are as
follows:

Exemption for West Virginia Business Development Corporations (W. Va. Code
§31-14-13)

Exemption for Transportation and Communications Businesses (W. Va. Code §811-
13-2d(a))

Exemptionfor Selected Insurance, Nonprofit, Religious, and Finance Businesses (W.
Va. Code 811-13-3(h))

Gross Income Exclusion for Selected Advertising Service in Radio and Television
Broadcasting (W. Va. Code §11-13-3(b)(6))

Exclusion for Contributions to an Employee Stock Ownership Plan by a
Manufacturer (W. Va. Code 811-13-34)

Residential Housing Development Project Credit* (W. Va. Code §811-13D-3)

Since these expenditures apply to the "old" Business and Occupation Tax and are not apt to be
claimed by current taxpayers, the repeal of these exemptionswould not lead to any increasein State
revenue.

! New qualifying Residential Housing Development Credit applications were terminated through tax credit
reform legislation enacted in 2002 (see W. Va. Code §11-13D-10).
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INCOME OR OTHER MEASURABLE
QUANTITIESEXEMPT FROM TAX

The Business and Occupation Tax statutes provide several exemptions that exclude gross
income or units of activity from the base of the tax. The following items are excluded from the
appropriate tax base prior to the calculation of the tax due:

Municipaly-Owned Water, Sewer or Electric Plants

Electric Power or Natural Gas Related to Selected Manufacturing Processes
Gross Income from Interstate Commerce

Gas Consumed and/or Recycled in a Gas Storage Operation

Electric Generation by a Manufacturer

Net Generation Excluded from Taxable Generating Capacity

Capacity Related to Retired/Inactive Reserve Electric Generating Units
Capacity Exemptions for New Electric Generating Units

Non-Utility Natural Gas Sales

New Natura Gas Storage Reservoirs

Community Service Assessment Income of Nonprofit Homeowners' Associations

Expenditure calculations for these excluded items follow.
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MUNICIPALLY-OWNED WATER, SEWER OR ELECTRIC PLANTS

STATUTE: West Virginia Code 8811-13-2d(a)(2), 11-13-20(a)(10)(c), 11-13-20(b)(2),
11-13-20(c)(2) and 11-13-20(c)(3)
West Virginia Legislative Regulation §110-13-3.2

EXEMPTION: Taxisnotimposed onincomereceived by municipally-owned water plants(811-
13-2d(8)(2))

"Net generation” for a period means the kilowatt-hours of net generation
availablefor sale generated or produced by the generating unit in this state
during such periodless ... thetotal kilowatt hours of electricity generated
... by amunicipally owned plant (811-13-20(a)(10)(c))

Upon every person ... inthe business of selling electricity to consumers . ..
tax imposed ... provisions ... shall not apply to ... kilowatt hours of
electricity generated and sold, or purchased and resold, by a municipally-
owned plant (811-13-20(b)(2))

New generating units . .. the taxable generating capacity of a county or
municipally-owned generating unit shall equal zero percent of the official
capability of the unit (811-13-20(c)(2))

Peaking units ... the taxable generating capacity of a county or municipally-
owned generating unit shall equal zero percent of the official capability of
the unit (811-13-20(c)(3))

Public service districts for water and sewage services, municipal waterworks,
municipa combined waterworks and sewage systems and municipa and
sanitary district sewage works are exempt from payment of the tax (8110-
13-3.2)

VALUE: $14.9 million per year

Rationale

Municipalities provide clean, safe drinking water and sewage treatment more asaserviceto
the residents than as a revenue-generating venture. Many municipalities have rate structures that
producerevenue below that necessary to cover the cost of serviceand capital expenditures, including
the debt service on bondsissued. Thus, the provision of drinking water isfunded in part from other
revenue sources of the municipality, including taxes and fees. Although municipalities are
incorporated, the statutes permitting their incorporation are distinct from the statutes governing the
incorporation of businesses. The exemption for municipally-owned water or sewage plantsexistsin
recognition that municipalitiesand public servicedistrictsare not in the business of providing water
or sewage services for profit.
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Whilemunicipal water or sewage service plantsoften operateat aloss, several West Virginia
municipalities have entered into electric power production and/or distribution activity to generate
revenue for governmental operations. This exemption exists in recognition that municipalities are
not busi nesses although the generation and distribution activities produceincomein excess of costs.
For tax equity purposes, this exemption can only be justified if the service does not compete with
services available from non-government utilities.

STATUTE:

EXEMPTION:

VALUE:

ELECTRIC POWER OR NATURAL GASRELATED
TO SELECTED MANUFACTURING PROCESSES

West Virginia Code 8811-13-2d(a)(4) and 11-13-20(a)(10)(c)

Sale of natural gas ... exempt ... to the extent that the natural gasis
separately metered and is gas from which the purchaser derives hydrogen
and carbon monoxide for use in the manufacture of chemicals (811-13-
2d(a)(4))

"Net generation” for a period means the kilowatt-hours of net generation
availablefor sale generated or produced by the generating unit in this state
during such periodless ... thetotal kilowatt hoursof electricity generated
... that are separately metered and consumed in an electrolytic processfor
the manufacture of chlorine . . . that are separately metered and consumed
in the manufacture of ferroaloy (811-13-20(a)(10)(c))

Cannot be disclosed!

Rationale

The exemptions provided for electricity used in the manufacture of chlorine or aferroalloy
and for natura gas from which hydrogen and carbon monoxide are derived for use in the
manufacture of chemicals are similar in nature. The West Virginia Code requires that the rate
reduction or economic benefit derived from the exemption must be passed on to the manufacturer
purchasing the electricity or natural gas. These exemptions exist to reduce production costs of
manufacturing businessesin West Virginia

! Due to taxpayer confidentiality
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STATUTE:

EXEMPTION:

VALUE:

GROSSINCOME FROM INTERSTATE COMMERCE

West Virginia Code §11-13-2d(b)

The measure of this tax shall not include gross income derived from commerce
between this State and other states of the United States or between this State and
foreign countries

Not available

Rationale

Federa law restricts the taxation of interstate commerce by the states. This exemption
reaffirms the constraints cited in the Commerce Clause of the United States Constitution and thus
does not constitute a tax expenditure since state lawmakers have no authority to tax the cited

activity.

GASCONSUMED AND/OR RECYCLED IN A GASSTORAGE OPERATION

STATUTE:

EXEMPTION:

VALUE:

West VirginiaLegislative Regulation 88110-13-1a.2.5.1.aand 110-13-1a.2.5.1.b

The number of dekatherms of gasinjected into or withdrawn from agas storage
reservoir shall not include any gas consumed by a gas storage operation as
fuel for compressors used to pump gas into or out of storage (8110-13-
la25.1.a

The number of dekatherms of gasinjected into or withdrawn from agas storage
reservoir shall not include any gas used in a recycling operation of the
storage reservoir (8110-13-1a.2.5.1.b)

Not available

Rationale

The exemption for gas consumed as fuel in a gas storage activity presumably exists in
recognition that such gasis not part of the gas storage economic activity.

"Recycling operation” is defined in the Business and Occupation Tax Regulations as "the
withdrawal of gas from a storage reservoir and the subsequent re-injection of gas into the same
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reservoir solely for the purpose of regulating the pressure of the storage reservoir or a portion
thereof." Since the base of the tax is the net number of dekatherms injected into storage or the net
number of dekatherms withdrawn from storage, this exemption presumably exists to avoid double
taxation of recycled gas.

ELECTRIC GENERATION BY A MANUFACTURER

STATUTE: West Virginia Code 811-13-20(c)(6)

EXEMPTION: Whenelectricity used in amanufacturing activity isgenerated in this state by the
person who owns the manufacturing facility in which the electricity is used and
the electricity generating units or units producing the electricity so used are
owned by such manufacturer, or by a member of the manufacturer's controlled
group, as defined in section 267 of the Internal Revenue Code of 1986, as
amended, the generation of the electricity shall not be taxable under this article

VALUE: $3.5 million per year
Rationale

Thisexemption existsbecausetheeligible companiesarenot regularly involved in an activity
subject to the Business and Occupation Tax.
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NET GENERATION EXCLUDED FROM
TAXABLE GENERATING CAPACITY

STATUTE: West Virginia Code 8811-13-20(a)(10)(A) and 11-13-20(a)(10)(B)

EXCLUSION: "Net generation” for a period means the kilowatt-hours of net generation

availablefor sale generated or produced by the generating unit inthisstateduring
such period less the following: twenty-one twenty-sixths of the kilowatt-hours
of electricity generated at the generating unit and sold during such period to a
plant location of a customer engaged in manufacturing activity if the contract
demand at such plant location exceeds two hundred thousand kilowatts per hour
inayear or wherethe usage at such plant location exceeds two hundred thousand
Kilowatts per hour in ayear (811-13-20(a)(10)(A))
"Net generation" for a period means the kilowatt-hours of net generation
availablefor sale generated or produced by the generating unit inthis state during
such period less the following: twenty-one twenty-sixths of the kilowatt-hours
of electricity produced or generated at the generating unit during such period by
any person producing electric power and an aternative form of energy a a
facility located in this state substantially from gob or other mine refuse (811-13-
20(a)(10)(B))

VALUE: Cannot be disclosed!

Rationale

In 1995, the Business and Occupation Tax on electric power producers shifted from atax
largely based on kilowatt hours of electricity generated to atax on the capacity of the generating
units. Prior to the change in 1995, the large volume sales to manufacturers and the generation from
gob or other mine refuse were taxed at a reduced rate that was 5/26ths of the general rate on net
generation. The exclusion cited above extended the preferential treatment into the revised tax base
(i.e., taxable generating capacity).

Prior to June 1995, the reduced rate for large quantities of eectric power delivered to a
manufacturer presumably existed to provide reduced rates to the power provider. There was an
understanding that the reduction in tax rates would, in turn, be passed on to the large user through
lower charges. Thereduced rate existed to lower production costsfor manufacturersconsuming large
quantities of electric power.

! Due to taxpayer confidentiality
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Gob piles and mine refuse are both environmental hazards and aesthetic eyesores. The
reduced rate (prior to June 1995) for electricity produced or generated from such sites presumably
existed to reduce the number and size of mine waste piles.

Other exclusions from the definition of net generation exist for the following:

Generation from municipally owned power plants,

Electric power separately metered and consumed in an electrolytic process for the
manufacture of chlorine, and

Electric power separately metered and consumed in an electrolytic process for the
manufacture of ferroaloy.

Further information on these three exclusions can be found in the first two expenditures of this
section. An additional expenditure related to large volume sales to manufacturers may be found in
afollowing group of expenditures entitled “ Alternate Tax Calculations.”

CAPACITY RELATED TO RETIRED/INACTIVE RESERVE
ELECTRIC GENERATING UNITS

STATUTE: West Virginia Code 811-13-20(c)(1)

EXEMPTION: If a generating unit is retired from service or placed in inactive reserve, a
taxpayer shall not be liable for tax computed with respect to the taxable
generating capacity of the unit for the period that the unit isinactive or retired

VALUE: Cannot be disclosed!

Rationale

Prior to 1995, the tax base for electric power producerswas based upon ongoing economic
activity either in the form of grossincome or in the form of kilowatt hours of electricity generated.
Under West Virginia Code 811-13-20 et. seq., the measure of the tax (i.e., taxable capacity) was
based, in part, upon net generation. This exemption presumably exists in recognition that retired
and/or inactive generating units are not producing net electric power generation.

! Due to taxpayer confidentiality
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CAPACITY EXEMPTIONSFOR
NEW ELECTRIC GENERATING UNITS

STATUTE: West Virginia Code 8811-13-20(c)(2) and 11-13-20(c)(3)

EXEMPTION: If anew generating unit, other than a peaking unit, is placed ininitial serviceon
or after the effective date of this section, the generating unit's taxable
generating capacity shall equal forty percent of the official capability of the
unit: Provided, that the taxable generating capacity of a county or
municipally-owned generating unit shall equal zero percent of the official
capability of the unit and the taxable generating capacity of a generating
unit utilizing a turbine powered by wind shall equal five percent of the
official capability of the unit. Provided further, That for taxable periods
beginning on or after the first day of January, two thousand eight, the
taxable generating capacity of agenerating unit utilizing aturbine powered
primarily by wind shall equal twelve percent of theofficial capability of the
unit. (811-13-20(c)(2))

If apeaking unit is placed ininitia service on or after the effective date of this
section, the generating unit's taxable generating capacity shall equal five
percent of the official capability of the unit: Provided, that the taxable
generating capacity of acounty or municipally-owned plant shall equal zero
percent of the official capability of the unit (811-13-20(c)(3))

VALUE: Cannot be disclosed!

Rationale

These exemptions presumably exist to encourage the construction and operation of new
generating plants.

! Due to taxpayer confidentiality
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NON-UTILITY NATURAL GASSALES

STATUTE: West Virginia Code §11-13-2d(a)

EXEMPTION: Upon any person engaging or continuing within this state in any public service
or utility business ... the tax imposed by section two of this article shall be
equal to the grossincome of the business derived from such activity or activities

VALUE: $17.0 million per year

Rationale

Although the statute cited above was originally enacted in 1935, non-utility natural gassales
did not become exempt from tax under the Business and Occupation Tax until the"Tax Reform Act
of 1985". Prior to July 1, 1987, non-utility sales of natural gas were subject to tax under the
wholesale or retail classes of the Business and Occupation Tax. As previoudly stated, the 1985
legidlation reduced the scope of the Business and Occupation Tax to atax upon public utilities. The
Public Service Commission issues companies a" Certificate of Public Convenience and Necessity"
to operate as utilities in designated areas. As stated in United Fuel Gas Co. v. Battle, 153 W. Va.
222, 167 S.E. 2d 890, sales by utilities outside their designated service area are not classified as
utility sales. In addition, non-utilities may make sales in areas in competition with utilities. With
recent deregulation of the natural gas industry, non-utility sales of natural gas have become more
significant in relation to all natural gas sales. Thisexemption existsin part due to the conversion of
the Business and Occupation Tax to atax upon utilities.

NEW NATURAL GASSTORAGE RESERVOIRS

STATUTE: West Virginia Code 811-13-1(b)(8)

EXEMPTION: "Storagereservoir" meansthat portion of any subterranean sand or rock stratum
or stratainto which gas has been injected for the purpose of storage prior to the
first day of March, one thousand nine hundred eighty-nine

VALUE: Cannot be disclosed!

! Due to taxpayer confidentiality
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Rationale

Theinclusion of adatein the definition of storagereservoir created an exemption for storage
reservoirs developed after February 28, 1989. This exemption presumably exists to encourage the
development of new natural gas storage reservoir capacity in West Virginia.

COMMUNITY SERVICE ASSESSMENT INCOME
OF NONPROFIT HOMEOWNERS ASSOCIATION

STATUTE: West Virginia Code 811-13-3(b)(7)

EXEMPTION: Theprovisionsof thisarticleshall not apply to: ...(7) Grossincomeof anonprofit
homeowners association received from assessments on its member for
community services such asroad mai ntenance, common are maintenance, water
service, sewage service and security service.

VALUE: Minimal
Rationale

As stated previoudly, legislation in 1985 reduced the scope of the Business and Occupation
Tax to atax upon public utilities. The test to determine status as a public utility, as stated in United
Fuel Gas Co. v. Battle, 153 W. Va. 222, 167 S.E. 2d 890, “is that to be such there must be a
dedication or holding out either express or implied that such person, firm, or corporation isengaged
in the business of supplying hisor its product or servicesto the public asaclass or any part thereof
as distinguished from the serving of only particular individuals . . .” Generally, a homeowners
association only provides service to particular individuals (i.e., members of the association). This
expenditure was enacted in 2005 in recognition that ahomeowners association isnot apublic utility
for purposes of the Business and Occupation Tax.
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ACTIVITIESSUBJECT TO REDUCED RATES

Reduced tax rates are provided presumably in recognition of the cost or benefit associated
with the particular activity or quantity. In some cases, only one or two taxpayers are eligible for the
reduced tax rate. The following activities are eligible for reduced tax rates under the Business and
Occupation Tax Statute:

Sales of Electric Power Exceeding 200,000 Kilowatts Per Hour Per Y ear
Capacity of Units with a Flue Gas Desulfurization System

Expenditure calculations for the items subject to reduced rates follow.

SALESOF ELECTRIC POWER EXCEEDING
200,000 KILOWATTS PER HOUR PER YEAR

STATUTE: West Virginia Code §11-13-20(b)(2)

TAX RATE: For taxpayerswho sell electricity to consumersin this state that is not generated
or produced in this state by the taxpayer ... therate shall be five hundredths of
one cent times the kilowatthours of electricity ... soldto aplant locationinthis
state of a customer engaged in manufacturing activity if the contract demand at
such plant location exceeds two hundred thousand kilowatts per hour per year or
if the usage at such plant location exceeds two hundred thousand kil owatts per
hour in ayear

VALUE: Cannot be disclosed!

Rationale

The reduced rate for large quantities of electric power delivered to a manufacturer
presumably existsto provide reduced ratesto the power provider. Thereisan understanding that the
reduction in tax rates would, in turn, be passed on to the large user through lower charges. This
exemption existsto lower production costsfor manufacturers consuming large quantities of electric
power.

! Due to taxpayer confidentiality
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STATUTE:

TAX RATE:

VALUE:

CAPACITY OFUNITSWITH A
FLUE GASDESULFURIZATION SYSTEM

West Virginia Code 811-13-20(b)(1)

Upon every person engaging or continuing within this state in the business of
generating or producing electricity for sale, profit or commercia use, either
directly or indirectly through the activity of others, inwholeor part, ... thetax
imposed by section two of thisarticle shall be equal to: ... the product of twenty-
two dollarsand seventy-ei ght centsmultiplied by the taxabl e generating capacity
of each generating unit in this state owned or leased by the taxpayer, .
Provided, that with respect to each generating unit in this state which has
installed aflue gas desulfurization system, thetax imposed by section two of this
article shall, on and after the thirty-first day of January, one thousand nine
hundred ninety-six, be equal to the product twenty dollars and seventy cents
multiplied by the taxable generating capacity of the units

Cannot be disclosed*

Rationale

Flue gas desulfurization systems areintended to remove sulfur compounds from the exhaust
gases of electric generating unitsfired by fossil fuel. The removal of sulfur compounds (e.g., sulfur
dioxide) reduces the amount of acid rain formed when the exhaust gases combine with moisturein
the air. This reduced tax rate presumably exists to encourage the installation of flue gas
desulfurization systems at el ectric generating plantsand, in turn, reducethe acid rain produced from
the exhaust gases. The reduced tax rate also presumably promotes a market for high-sulfur coal.

! Due to taxpayer confidentiality
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ALTERNATE TAX CALCULATIONS

Provisionsthat limit tax liability to the minimum of two alternate cal cul ations are present for

the following:

Gas Storage

Large Volume Electricity Sales to Manufacturers

Expenditure calculations for these aternate tax methods follow.

STATUTE:

ALTERNATE
CALCULATION:

VALUE:

GAS STORAGE

West Virginia Code 811-13-2¢e(a)

Effective thefirst day of July, one-thousand nine hundred ninety-five, the
net number of dekathermsof gasinjected or the net number of dekatherms
withdrawn shall not exceed the storage utilization index ... “storage
utilization index” means the utilization of storage reservoir, through the
operation of existing and functiona facilities available for storage use
during the five year base period ending the thirty-first day of December,
one thousand nine hundred ninety-four, and the storage utilization index
shall be the five-year average of taxable dekatherms as determined for
each taxable period of the stated base period

$4.9 million per year

Rationale

Thisexpenditure was enacted in order to cap thetax liability of natura gas storage operators
at the average monthly level experienced by such taxpayers between 1990 and 1994.



LARGE VOLUME ELECTRICITY SALESTO MANUFACTURERS

STATUTE: West Virginia Code 811-13-20(b)(1)

ALTERNATE

CALCULATION: Upon every person engaging or continuing within this statein the business
of generating or producing eectricity for sale, profit or commercial use,
either directly or indirectly through the activity of others, in whole or part,
... thetax imposed by section two of this article shall be equal to: ... the
product of twenty-two dollars and seventy-eight cents multiplied by the
taxable generating capacity of each generating unit in this state owned or
leased by the taxpayer, ... Provided, however, that with respect to
kilowatt hourssold to or used by aplant |ocation engaged in manufacturing
activity in which the contract demand at such plant location exceeds two
hundred thousand kilowatts per hour per year or if the usage at such plant
location exceeds two hundred thousand kil owatts per hour in ayear, in no
event shall the tax imposed by this article with respect to the sale or use of
such electricity exceed five hundredths of one cent timesthekilowatt hours
sold to or used by a plant engaged in such a manufacturing activity

VALUE: Cannot be disclosed*

Rationale

As indicated in prior sections concerning reduced tax rates for the provision of large
guantities of electricity to manufacturers, it was understood that the rate reduction would be passed
ontotheuser. Thisalternate calculation of tax presumably existsto ensurethat under therevised tax
structure enacted in 1995 the tax on the capacity dedicated to producing the electricity for the
manufacturer is the same or less than the tax under prior statutes. This aternate tax calculation
ensures that the pass-through of reduced-price e ectric power will not be affected by the changein
the tax structure. If the qualified pass-through manufacturer consumes less electricity than was
consumed during the base period, the alternative kilowatt-hour tax applies.

! Due to taxpayer confidentiality
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CREDITS

The West Virginia Code provides for the application of various tax credits against the
Business and Occupation Tax. Some credits provide qualifying businesses with an investment
incentive. Others provide relief from double taxation or provide relief to utilities providing aid to
low-income households. Some credits are carry-overs from an old tax base in place prior to 1995.
Three of these old tax base credits, the Tax Credit for Increased Generation of Electricity from Coal,
Credit for Electric Power Generation Taxes Paid to Another State and the Coal Loading Facilities
Credit, no longer apply to the current tax base and are not subject to further discussion within this
section. The following credits apply against current Business and Occupation Tax liability:

Business Investment and Jobs Expansion Credit*

Economic Opportunity Tax Credit

Industrial Expansion and Revitalization Credit

Research and Devel opment Projects Credit?

Natural Gas Industry Jobs Retention Credit

West Virginia Capital Company Credit

Credit for Reducing Utility Chargesto Low-Income Families
Consumers Sales and Service Tax and Use Tax Overpayment Credit
Community Contribution Tax Credit for Wind-Powered Projects
Annua Credit

Many of the credits listed above may also be applied against other business and persond
taxes. Expenditure values presented in this section represent the amounts applied against only
Business and Occupation Tax. In most cases, the priority order specified by statute or regulation
specifies that the initial claim of the credit be applied against the Business and Occupation Tax.
However, in some cases, the credits may be applied to other taxes first; thus, the credit amounts
claimed against the Business and Occupation Tax may be negligible compared to the total cost of
the credit. An analysis of these expenditures follows.

! For investment placed in use or service on or after January 1, 2003, the Economic Opportunity Tax Credit
essentially replaces the Business Investment and Jobs Expansion Credit. Taxpayers with Business |nvestment and Jobs
Expansion Credit entitlement may continue to use the credit to offset or reduce Business and Occupation Tax liability
until the credit allocation or credit time period expires, whichever comes first.

2 For investment placed in use or service on or after January 1, 2003, the Strategic Research and Development
Tax Credit essentially replaces the Research and Development Projects Credit. However, the Strategic Research and
Development Tax Credit may not be used to offset or reduce Business and Occupation Tax liability. Taxpayers with
Research and Development Projects entitlement may continue to use the credit to offset or reduce Business and
Occupation Tax liability until the credit allocation or credit time period expires, whichever comes first.
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BUSINESSINVESTMENT AND JOBS EXPANSION CREDIT

STATUTE: West Virginia Code 8811-13C-5 and 11-13-3c

CREDIT: Credit, attributable to qualified investment in tangible and real property and the
creation of new jobsinWest Virginia, may be used to offset up to eighty percent
of Businessand Occupation Tax liability attributableto the qualified investment
activity for the first ten years of a qualified project, and up to one hundred
percent in years eleven through thirteen

VALUE: $0 per year

Rationale

The Business Investment and Jobs Expansion Credit program aso included the Corporate
Headquarters Relocation Credit and Small Business Credit. Thiscredit program wasintended asan
incentive for businessesto increase investment and employment levelsin West Virginia. The basis
of the program was largely attributable to capital investment, not direct employment growth.

Duetorising costsand apoor correl ation with employment, thiscredit program wasamended
several times and then replaced with the Economic Opportunity Tax Credit for investment placed
in service on or after January 1, 2003 by qualified businesses.

Although no new Business Investment and Jobs Expansion Credit may be earned, taxpayers
that gained entitlement to the credit prior to thetermination date of December 31, 2002 retained that
entitlement and may apply the credit until the original multi-year entitlement (i.e., up to thirteen
years) has been exhausted. Thus, this credit will remain atax expenditure for severd years.

ECONOMIC OPPORTUNITY TAX CREDIT

STATUTE: West Virginia Code 811-13Q-7

CREDIT: Credit, attributable to qualified investment in tangible and real property and the
creation of new jobsin West Virginia, may be used to offset up to eighty percent
of Business and Occupation Tax liability attributable to generating or producing
or selling electricity, provided that the credit may offset one-hundred percent of
thetax if the median compensation of the new jobs exceeds an inflation adjusted
value

VALUE: $0 per year
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Rationale
The Economic Opportunity Tax Credit was presumably enacted to encourage greater capital
investment in West Virginiaand create new jobs. In its base form, qualifying taxpayers must create
at least 20 new jobs. However, the Economic Opportunity Tax Credit Law also contains for
Headquarters Relocations and Small Business provisions with lower minimum job creation
requirements.

Revenue Analysis

To date, no eectric power company has applied for the Economic Opportunity Tax Credit.

INDUSTRIAL EXPANSION AND REVITALIZATION CREDIT

STATUTE: West Virginia Code 8811-13D-3aand 11-13-3d

CREDIT: Credit, attributable to qualified investment by electric power producers in
tangible and real property, may be used to offset up to fifty percent of Business
and Occupation Tax liability for aperiod of ten years

VALUE: $44.8 million per year

Rationale

The Industrial Expansion and Revitalization Credit exists as an incentive for manufacturers
of electricity toincreasetheir property investment levelsin West Virginia. Thecreditisavailablefor
nearly all purchasesof real property and tangible personal property. Also, investment in replacement
property is valued equally with investment in expansion property.

Revenue Analysis
Thevaueof thelndustrial Expansionand Revitalization Credit hasgrown significantly since
1992 when it was roughly $4.6 million. The increase in recent years is the result of increased

investment by the electric power industry in the areas of plant revitalization and pollution control
abatement.
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RESEARCH AND DEVELOPMENT PROJECTS CREDIT

STATUTE: West Virginia Code 8811-13D-3aand 11-13-3d

CREDIT: Credit, attributable to qualified research expenditures by manufacturers, may be
used to offset up to fifty percent of Business and Occupation Tax liability for a
period of ten years

VALUE: $0 per year

Rationale

The Research and Development Projects Credit was intended as an incentive for
manufacturers to increase their research and development activity within West Virginia.

The Research and Development Projects Credit was essentially replaced by the Strategic
Research and Development Credit. However, the Strategic Research and Devel opment Credit may
not be used to offset or reduce Business and Occupation Tax liability. Although no new Research
and Devel opment Projects Credit may be earned, taxpayersthat gai ned entitlement to the credit prior
to thetermination date of December 31, 2002 retai ned that entitlement and may apply the credit until
the origina multi-year entitlement (i.e., up to ten years) has been exhausted. Thus, this credit will
remain atax expenditure for severa years.

Revenue Analysis

For the period of this study, no Business and Occupation taxpayer claimed this credit.
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NATURAL GASINDUSTRY JOBSRETENTION CREDIT

STATUTE: West Virginia Code 811-13L

CREDIT: Credit, attributabl e to the number of qualified employees employed by a natural
gas storage taxpayer during the taxabl e year multiplied by $1,000, may annually
offset up to one hundred percent of Business and Occupation Tax liability
attributable to the natural gas storage tax for tax years beginning on or after
October 1, 1996

VALUE: Cannot be disclosed!
Rationale
The Natural GasIndustry Jobs Retention Credit exists asan incentivefor natural gas storage

companies to maintain their current employment levels within West Virginia

WEST VIRGINIA CAPITAL COMPANY CREDIT

STATUTE: West Virginia Code 85E-1-8

CREDIT: Credit, attributable to capital investments in a qualified West Virginia venture
capital company, may be used to offset up to one hundred percent of Business
and Occupation Tax liability

VALUE: $0 per year

Rationale

The purpose of the West Virginia Capital Company Credit is to encourage the creation of
additional venture capital for high risk business investment.

! Due to taxpayer confidentiality
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Revenue Analysis
For the period of thisstudy, no Businessand Occupation taxpayer hasinvestedinaqualifying
capital company.

CREDIT FOR REDUCING UTILITY CHARGES
TOLOW-INCOME FAMILIES

STATUTE: West Virginia Code 8811-13F-3 and 11-13-3f

CREDIT: Credit, attributable to the provision of eectric or natura gas serviceto qualified
low-incomeresidential customersat specia reduced rates, may be used to offset
up to one hundred percent of Business and Occupation Tax liability

VALUE: $4.3 million per year

Rationale

This credit isaform of government assistance to qualified low-income households. Public
utilities are compensated for the value of rate reductions to low-income customers through the tax
credit program.

CONSUMERS SALESAND SERVICE TAX
AND USE TAX OVERPAYMENT CREDIT

STATUTE: West Virginia Code §11-13-31

CREDIT: Overpayments of sales and use tax may be claimed as a credit against the
Business and Occupation Tax

VALUE: Minimal
Rationale

Thiscreditisamechanismfor taxpayersto claim arefund for the overpayment of Consumers
Sales Tax or Use Tax without the need for filing a refund request with the State Tax Department.
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This credit is not a tax expenditure because it simply provides an additional mechanism for
expeditious return of funds never due the State.

COMMUNITY CONTRIBUTION TAX CREDIT
FOR WIND-POWERED PROJECTS

STATUTE: West Virginia Code 811-13-2p

CREDIT: A credit equal to the money paid, or the lower of the cost or fair market value of
property transferred, by the owner of a wind turbine unit to a county, county
school board, or amunicipality in the county in which thewind turbineislocated

VALUE: Cannot be disclosed!

Rationale
Presumably, this credit was enacted to partially offset the increase in the tax rate on taxable

generating capacity of generating units utilizing awind-powered turbine. The credit is effective for
taxable periods beginning on or after January 1, 2008.

ANNUAL CREDIT

STATUTE: West Virginia Code §11-13-3

CREDIT: An annual credit of $500 is permitted for each taxpayer subject to the Business
and Occupation Tax

VALUE: $40,000 per year

Rationale

The purpose of thiscredit may beto provide some measure of tax relief to small businesses.
However, the credit applies to all Business and Occupation taxpayers, regardiess of size. This
provision is acarryover from the old broad-based Business and Occupation Tax structure in place
prior to July 1, 1987.

! Due to taxpayer confidentiality
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SEVERANCE TAX

OVERVIEW

The Severance Tax isimposed on the gross value of the severed natural resource. The gross
value of the severed natural resource is the market value of the resource in the immediate vicinity
where severed. Transportation costs to the customer are not included. The rate of taxation varies
among the resources taxed as follows:

Natural Resource* Tax Rate
Coal mined and produced, average seam thickness in excess

of 45 inches 5.00%
Coal mined and produced from new underground mines, average seam

thickness of 37 inchesto 45 inches 2.00%
Coal mined and produced from new underground mines,

average seam thickness less than 37 inches 1.00%
Waste cod 2.50%
Limestone or sandstone quarried or mined 5.00%
Qil 5.00%
Natural gas and coalbed methane 5.00%
Blast furnace slag 5.00%
Sand, gravel and other mineral products not quarried or mined 5.00%
Timber 1.22%
Other natural resource products. 5.00%

Also, raw coal purchased and further processed into acommercially useable product is assessed tax
on the value added in the processing. A Minimum Severance Tax of 75 cents per ton of coal
produced by ataxpayer for sale, profit or commercial use appliesto coal subject to the 5.0 percent
rate.

TheWorkers' Compensation Debt Reduction Act of 2005 created three new taxesto provide
funding to reduce the unfunded liability of the current Workers' Compensation system, pay debt
service on revenue bonds issued to provide the funding, or any combination of the two. These new
taxes apply as of December 1, 2005. The three new taxes are as follows:

! Reduced severance tax rates for “thin-seam” production apply only to new underground coal mines (mines
first opened on or after April 11, 1997) with average seam thickness of less than 45 inches.
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1. ab56 cents per ton additional Severance Tax on persons for the privilege of
engaging in West Virginiain the business of severing, extracting, reducing to
possession and producing coal for sale, profit or commercia use;

2. a4.7 cents per mcf additional Severance Tax on persons for the privilege of
engagingin West Virginiain thebusinessof severing natural gasfor sale, profit
or commercial use, and

3. anadditional Severance Tax imposed at the rate of 2.78 percent on personsfor
the privilege of engaging in West Virginiain the business of severing timber
for sale, profit or commercial use (the measure of the tax isthe gross value of
the timber at the point where the production privilege ends).

Effective January 1, 2009, coa bed methane is taxed the same as natural gasfor purposes of
the taxes levied by the Workers' Compensation Debt Reduction Act of 2005.

The Severance and Business Privilege Tax isimposed at the rate of 5.0 percent on persons
providing behavioral health. Because thetax is similar to the Health Care Provider Taxesfor other
health care providers, all further discussion of this tax in this publication can be found under the
Health Care Provider Taxes section.

ESTIMATING COSTSOF TAX EXPENDITURES

Severa sources were used to estimate the costs of Severance Tax expenditures. However,
taxpayer returnsand other recordsof the State Tax Department were used primarily for theestimates.

ORGANIZATION AND ANALYSIS

The Severance Tax expenditures discussed in this report are divided into two groups as
follows:

Exclusions and Other Tax Preferences
Credits

The analysis provided for each tax expenditure includes the item'’s cost to the State and a
possible rationale.



EXCLUSIONSAND OTHER TAX PREFERENCES

Severa types of activities are excluded from the Severance Tax due to the nature of the
business activity or the level of that activity. In addition, certain coal mining activities are subject
to preferential tax rates. The following isalist of these exclusions and other tax preferences:

Treatment Processes Not Considered as Mining

Gob or Coal Refuse

Treatment Processes Not Included in Extraction of Oil and Gas
Low-Volume Oil and Gas Well Exclusions

Ending of Severance Activity for Timber

Ending of Severance Activity for Limestone and Sandstone

Coabed Methane

Reduced Tax Rates for Thin-Seamed Coal from New Underground Mines
Reduced Tax Rate for Extracting Coal from Refuse and Gob Piles

An analysis of these exclusions and other tax preferences follows.

TREATMENT PROCESSES NOT CONSIDERED ASMINING

STATUTE: West Virginia Code §11-13A-4(b)

EXCLUSION:  Unlesssuch processes are otherwise provided for, or are necessary or incidental
to processes provided for, the following treatment processes shall not be
considered as "mining": Electrolytic deposition, roasting, calcining, thermal or
electric smelting, refining, polishing, fine pulverization, blending with other
materia's, treatment effecting achemical change, thermal action and molding or
shaping

VALUE: Not available

Rationale

That portion of income derived from value added by treatment processes after severanceis
by definition not part of the severance process and, therefore, is exempt from tax. These processes
consist of el ectrolytic deposition, roasting, cal cining, thermal or el ectric smelting, refining, polishing,
fine pulverization, blending with other minerals, treatment effecting a chemical change, thermal
action and molding or shaping. These processes generally occur after the resourceisremoved from
the earth, the point at which severance occurs.
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GOB OR COAL REFUSE

STATUTE: West Virginia Code 8811-13A-2¢(5) and 11-13A-3e(e)

EXCLUSION: "Extraction of ores or minerals from the ground” includes extraction by mine
ownersor operatorsof oresor mineralsfrom thewaste or residue of prior mining
only when such extraction is sold (811-13A-2¢(5))

The tax imposed in West Virginia Code 811-13A-3e(b) shall not apply to any
electrical power co-generation plant burning material from its wholly owned
refuse or gob pile (811-13A-3¢e(e))

VALUE: Not available

Rationale

Gob that issevered but not sold by producersbefore useisexcluded from the Severance Tax.
Gob is considered to be "coa mine refuse.”

As aresult of technological developments and other factors, the material in some refuse or
gob piles can be recovered and used as clean coal. The exemption for electric power co-generation
plants using material from their own refuse or gob piles presumably exists to provide an incentive
to reduce or eliminate the refuse or gob piles.

TREATMENT PROCESSESNOT INCLUDED
IN EXTRACTION OF OIL AND GAS

STATUTE: West Virginia Code 811-13A-4(c)

EXCLUSION: Theprivilegesof severing and producing oil and natural gasshall not includeany
conversion or refining process

VALUE: Not available
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Rationale
Theconversion or refining of oil and natural gasisexcluded from the Severance Tax. These

processes are not considered part of the severance of the natural resource and, thus, are excluded
from taxation.

LOW-VOLUME OIL AND GASWELL EXCLUSIONS

STATUTE: West Virginia Code 811-13A-3a(a)

EXCLUSION: Asof January 1, 2000, there are exclusions of receiptsattributableto free natural
gas provided to a surface owner, natural gas from wells with prior year
production of lessthan five thousand cubic feet per day, oil fromwellswith prior
year production of lessthan one-half barrel per day and, for aperiod of ten years,
natural gasfrom wellswith no marketable productionfor aprior five year period

VALUE: $8.0 million per year

Rationale

Free natural gas provided to a surface owner is presumably excluded from taxation in
recognition that tax on severed natural gasisimposed on the gross proceeds of the production and
the producer does not receive direct monetary compensation for the gas provided to the surface
owner. Theexclusion of recel ptsfrom low-volumewel s presumably existsto reduce tax paperwork
associated with such wells. In addition, the ten-year exemption for inactive wells presumably
promotes additional development and marketing of natural gas wellsin West Virginia

Revenue Analysis

Theexpenditure value provided aboveisan estimate of thetax foregone dueto theexclusion
of natural gas and oil obtained from low-volume wells.

An estimate of the tax foregone due to the provision of free natural gasto the owner of the
surfacerightswhere gaswells arelocated is not available. However, the amount of tax foregone for
thisexclusion islikely minimal.

The expenditure value attributable to the ten-year exclusion of receipts from gas wells not

in production over aprior five-year period isunavailable, but could be significant. Depending upon
current market prices for natura gas, producers may ater their normal production patterns to take
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advantage of the exclusion. When prices arelow, producers may consider capping all of their newly
drilled productive wells for the minimum five-year exclusion qualification period to wait for a
changein the price. Conversely, when prices are high, producers may be enticed to uncap old wells.

ENDING OF SEVERANCE ACTIVITY FOR TIMBER

STATUTE: West Virginia Code §11-13A-4(d)

EXCLUSION: Theprivilegeof severing and producing timber shall end oncethetreeissevered
and delimbed

VALUE: $1.8 million per year

Rationale

Severanceactivity endswhen thetreeissevered and delimbed. Any processing past thispoint
is considered manufacturing activity and is not taxed under the Severance Tax law.

ENDING OF SEVERANCE ACTIVITY FOR LIMESTONE AND SANDSTONE

STATUTE: West Virginia Code 811-13A-4(e)

EXCLUSION: The privilege of severing and producing limestone and sandstone by quarrying
or mining shall end once the limestone or sandstone is severed from the earth

VALUE: $2.8 million per year

Rationale

Oncelimestone or sandstone has been removed from the seam and ison the quarry floor, the
act of severance is completed. Taxation is levied only on the severance activity; therefore, further
processing (e.g., crushing or sizing) isnot considered part of the severance activity andisnot taxable
under the law.
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STATUTE:

EXCLUSION:

VALUE:

COALBED METHANE

West Virginia Code 811-13A-3d(b)

Effective for taxable years beginning on or after the first day of January, two
thousand one, there is an exemption from the imposition of the tax provided by
West Virginia Code 811-13A-3d for a maximum period of five years for dl
coal bed methane produced from any coal bed methanewell placed in serviceafter
the first day of January, two thousand

$4.0 million per year

Rationale

Thisexemption presumably existsto encouragethe capture and use of coalbed methane. The
advance removal of coabed methane provides a safer working environment for coa miners.
Additionally, the U. S. Environmental Protection Agency through their coalbed methane outreach
program encourages the remova and use of methane that is otherwise vented during mining

operations.

STATUTE:

TAX RATE:

VALUE:

REDUCED TAX RATESFOR THIN-SEAMED COAL
FROM NEW UNDERGROUND MINES

West Virginia Code 811-13A-3(f)

For tax years beginning after April 10, 1997, any new underground mine
producing coal from seams of less than forty-five inchesin average thickness or
any existing underground mine that had not produced coa from seams of less
than forty-five inchesin thickness between October 12, 1996 and April 10, 1997
may qualify for reduced severance tax rates. Thetax rateistwo percent for coa
mined from seams with an average thickness of thirty-seven inchesto forty-five
inches and one percent for coa mined from seams with an average thickness of
less than thirty-seven inches

$37.0 million per year
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Rationale

The application of reduced coal severance tax rates for “new” thin-seamed underground
mines presumably existsto encouragegreater coal production from thin-seamed underground mines.
The application of the reduced tax rates to just “new” mines represents an effort to minimize the
initial cost of this expenditure.

REDUCED TAX RATE FOR EXTRACTING COAL
FROM REFUSE AND GOB PILES

STATUTE: West Virginia Code 811-13A-3¢e(c)

TAX RATE: Thetax imposedinWest VirginiaCode 811-13A-3e(b) shall betwo and one-half
percent of the gross value of the coa so produced

VALUE: $200,000 per year

Rationale
The application of a reduced coal severance tax rate for the extracting and recovering

material from refuse, gob pilesor other sourcesof wastecoa presumably existsto reducethevolume
and number of coa refuse and gob piles
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CREDITS

The West Virginia Code provides for the application of various tax credits against the
Severance Tax. Some credits provide qualifying businesses with an investment incentive while
othersproviderelief from doubletaxation. Althoughtherearevariouscreditsprovided by statutethat
can beapplied against Severance Tax liability, thisreport anayzes only thosetax credit applications
subject to potential utilization by Severance taxpayers. For example, the Housing Development
Projects Credit isnot subject to further discussion within thissection, eventhough it may technically
apply against the Severance Tax. Since those in the business of mineral extraction are not in the
business of residential housing construction, the Housing Development Projects Credit is not used
by taxpayersagainst the Severance Tax. Thefollowing creditsapply against Severance Tax liability:

Business Investment and Jobs Expansion Credit*
Industrial Expansion and Revitalization Credit?
Manufacturing Investment Tax Credit

Research and Devel opment Projects Credit®

Coa Loading Facilities Credit

West Virginia Capital Company Credit

Credit for Payment of Minimum Severance Tax on Coadl
Annua Credit

Many of the credits listed above may also be applied against other business and personal
taxes. Expenditure values presented in this section represent the amounts applied against only the
Severance Tax. An anaysis of these expenditures follows.

! For investment placed in use or service on or after January 1, 2003, the Economic Opportunity Tax Credit
essentially replacesthe Business Investment and Jobs Expansion Credit. However, the Economic Opportunity Tax Credit
may not be used to offset or reduce Severance Tax liability. Taxpayers with Business Investment and Jobs Expansion
Credit entitlement may continue to use the credit to offset or reduce Severance Tax liability until the credit allocation
or credit time period expires, whichever comes first.

2 For investment placed in use or service on or after January 1, 2003, the M anufacturing I nvestment Tax Credit
essentially replaces the Industrial Expansion and Revitalization Credit for businesses other than those engaged in the
manufacture or production of electric power. Taxpayerswith Industrial Expansion and Revitalization Credit entitlement
may continue to use the credit until the credit allocation or credit time period expires, whichever comes first.

% For investment placed in use or service on or after January 1, 2003, the Strategic Research and Development
Tax Credit essentially replaces the Research and Development Projects Credit. However, the Strategic Research and
Development Tax Credit may not be used to offset or reduce Severance Tax liability. Taxpayers with Research and
Development Projects entitlement may continue to use the credit to offset or reduce Severance Tax liability until the
credit allocation or credit time period expires, whichever comes first.
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BUSINESSINVESTMENT AND JOBS EXPANSION CREDIT

STATUTE: West Virginia Code 8811-13C-5 and 11-13A-10a(1)

CREDIT: Credit, attributable to qualified investment in tangible and real property and the
creation of new jobsin West Virginia, may be used to offset up to eighty percent
of Severance Tax liability attributableto the qualified investment activity for the
first ten years of a qualified project, and up to one hundred percent in years
eleven through thirteen

VALUE: $3.6 million per year

Rationale

The Business Investment and Jobs Expansion Credit program aso included the Corporate
Headquarters Relocation Credit and Small Business Credit. Thiscredit program wasintended asan
incentive for businessesto increase investment and employment levelsin West Virginia. The basis
of the program was largely attributable to capital investment, not direct employment growth.

Duetorising costsand apaoor correl ation with employment, thiscredit program wasamended
several timesin recent years. Most of these amendments (e.g., elimination of new credit applications
against Severance Tax) were designed to control program costs. Credit applications were restricted
to businesses engaged in manufacturing, information processing, warehousing, goods distribution
and destination-oriented recreation and tourism.

Revenue Analysis

The value of this expenditure peaked at roughly $67 million in 1991 and has gradually
decreased since then due to a sunset provision enacted in 1990 to preclude new credit applications
against the Severance Tax. As old credits expire, the expenditure value will continue to decline
toward zero by 2009.
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INDUSTRIAL EXPANSION AND REVITALIZATION CREDIT

STATUTE: West Virginia Code 8811-13D-3a and 11-13A-10a(2)

CREDIT: Credit, attributableto qualified investment by manufacturersin tangible and real
property, may be used to offset up to fifty percent of Severance Tax liability for
aperiod of ten years

VALUE: $1.1 million per year

Rationale

The Industrial Expansion and Revitalization Credit, as applied against the Severance Tax,
was intended as an incentive for manufacturersto increase their property investment levelsin West
Virginia. Only businesses classified as manufacturers (e.g., timber cutters with sawmills) were
permitted to reduce their Severance Tax liability with the Industrial Expansion and Revitalization
Credit. The basis for the credit included nearly all purchases of real property and tangible personal
property. Also, investment inreplacement property wasval ued equally with investment in expansion

property.

The Industrial Expansion and Revitalization Credit, for manufacturers, was essentially
replaced by the Manufacturing Investment Tax Credit for qualified investment on or after January
1, 2003. Although no new Industrial Expansion and Revitalization Credit may be earned, taxpayers
that gained entitlement to the credit prior to thetermination date of December 31, 2002 retained that
entitlement and may apply the credit until the original multi-year entitlement (i.e., up to ten years)
has been exhausted. Thus, this credit will remain atax expenditure for several years.

MANUFACTURING INVESTMENT TAX CREDIT

STATUTE: West Virginia Code §11-13S-4(b)(2)

CREDIT: Credit, attributableto qualified investment by manufacturersin tangible and real
property, may be used to offset up to fifty percent of Severance Tax liability for
aperiod of ten years

VALUE: $500,000 per year?*

! Asthe Industrial Expansion and Revitalization Credit that was earned prior to January 1, 2002 expires, the
M anufacturing Investment Tax Credit will become more significant.
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Rationale

The Manufacturing Investment Tax Credit was enacted to encourage the location of new
industry in West Virginia and to encourage the expansion, growth and revitalization of existing
industrial facilities in West Virginia. Qualified investment placed in service or use on or after
January 1, 2003 may qualify for the credit. Eligible taxpayers include those with business activity
classified as having a sector identifier, consisting of the first two digits of the six-digit North
American Industry Classification System code number, of thirty-one, thirty-two or thirty-three.

RESEARCH AND DEVELOPMENT PROJECTS CREDIT

STATUTE: West Virginia Code 8811-13D-3a and 11-13A-10a(2)

CREDIT: Credit, attributableto qualified research expendituresby manufacturersor natural
resource producers, may be used to offset up to fifty percent of Severance Tax
liability for aperiod of ten years

VALUE: Cannot be disclosed*

Rationale

The Research and Development Projects Credit exists was intended as an incentive for
manufacturers or natural resource producers to increase their research and development activity
within West Virginia

The Research and Development Projects Credit was essentially replaced by the Strategic
Research and Development Credit. However, the Strategic Research and Devel opment Credit may
not be used to offset or reduce Severance Tax liability. Although no new Research and Devel opment
Projects Credit may beearned, taxpayersthat gained entitlement to the credit prior to thetermination
dateof December 31, 2002 retai ned that entitlement and may apply thecredit until theorigina multi-
year entitlement (i.e., up to ten years) has been exhausted. Thus, this credit will remain a tax
expenditure for severa years.

! Due to taxpayer confidentiality



COAL LOADING FACILITIESCREDIT

STATUTE: West Virginia Code 8811-13E-3aand 11-13A-10a(3)

CREDIT: Credit, attributable to qualified investment in tangible and real property for use
in acoa loading facility, may be used to offset up to fifty percent of Severance
Tax liability for aperiod of ten years

VALUE: $600,000 per year

Rationale
The Coal Loading Facilities Credit exists as an incentive to encourage the construction and

maintenance of coal loading facilities in West Virginia. Under this credit program, investment in
replacement property is valued equally with investment in expansion property.

WEST VIRGINIA CAPITAL COMPANY CREDIT

STATUTE: West Virginia Code 85E-1-8
CREDIT: Credit, attributable to investments in a qualified West Virginia venture capital
company, may be used to offset up to one hundred percent of Severance Tax
liability
VALUE: $0 per year
Rationale

The purpose of the West Virginia Capital Company Credit is to encourage the creation of
additional venture capital for high risk business investment.
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CREDIT FOR PAYMENT OF
MINIMUM SEVERANCE TAX ON COAL

STATUTE: West Virginia Code 811-12B-3(b)
CREDIT: A personwho paysthe Minimum Severance Tax shall beallowed acredit against
the Severance Tax, but not including the Additional Severance Tax on Coa
VALUE: $112.4 million per year
Rationale

A businessthat paysthe Minimum Severance Tax on Coal isallowed acredit against the net
State Severance Tax, (i.e., the gross receipts tax rate less the 0.35 percent designated for local
governments). The credit amount is equal to the liability for the Minimum Severance Tax on Coal
for the taxable year. The amount of the credit may not exceed the Severance Tax liability of the
taxpayer. This credit is not a true tax expenditure. It is part of a mechanism to ensure that a
minimum amount of tax per ton of mined coal is paid.

ANNUAL CREDIT

STATUTE: West Virginia Code §11-13A-10
CREDIT: Anannual credit of $500 is permitted for each taxpayer subject to the Severance
Tax
VALUE: $2.8 million per year
Rationale

The purpose of this credit may beto provide some measure of tax relief to small businesses.
However, the credit applies to all Severance taxpayers, regardless of size.
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TELECOMMUNICATIONSTAX

OVERVIEW

The Telecommunications Tax isimposed upon every telecommunications business selling
or furnishing telegraph, telephone or other telecommunications services. The tax is levied on the
gross income received from the provision of local exchange or long-distance voice or data
communications services. The grossincome from the provision of network accesshbilling or similar
services provided to end users, other tel ephone companies or communications carriersis not part of
the tax base. In addition, the tax is not levied upon the telecommunications services provided by
municipalities or any other political subdivisions of this State.

Gross income was redefined on July 1, 1988 to exclude the provision of commodities or
services determined by the Public Service Commission of West Virginia to be subject to
competition. By the end of each calendar year, the Public Service Commission determines which
commodities or services are subject to competition. This decision serves as a conclusive
determination for the purposes of defining grossincome. The competitive services exclusion was
added at the request of telephone companies to avoid placing them at a competitive disadvantage
compared to non-utility companies. Since 1987, implementation of this exclusion has significantly
eroded the tax base.

The Telecommunications Tax generated approximately 1.3 percent of the total Genera
Revenue Fund in Fiscal Y ear 1988. After passage of the competitive services exemption beginning
in Fiscal Year 1989, the tax generated just slightly more than 0.5 percent of the total Genera
Revenue Fund in each subsequent year through Fiscal Y ear 2002. However, expansion of thelist of
items subject to competition and the growth of other taxes have lowered the relative share of the
Telecommunicationsto insignificant levels. In 2006 and 2007, refunds were larger than total gross
tax collections resulting in a negative share of the total General Revenue Fund, and in Fiscal Y ear
2008 collections represented less than 0.01 percent of the General Revenue Fund.

ThePublic Service Commission doesnot limititsdefinition of "competition” to commodities
or services that can be obtained from either a utility or a non-utility. It also includes within its
definition any commodity or service a customer can obtain from two or more regulated telephone
companies, athough the commaodity or service is unavailable from an unregulated company. For
example, interLATA long distance tel ephone serviceis considered a service subject to competition
and istherefore exempt from the Telecommunications Tax. However, such serviceisavailable only
from afew companies, each of which isregulated by the Federal Communications Commission and
the Public Service Commission. None of these providers would be placed at a competitive
disadvantage if interLATA telephone service was subject to the Telecommunications Tax.

The current tax base for application of the Telecommunications Tax is restricted to local
telephone service. The federal Telecommunications Act of 1996 opened local telephone service to
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immediate competition, subject to state regulatory action. The Public Service Commission has
determined that most local telephone service is subject to competition as discussed below. Local
competition will ultimately reduce the Telecommunications Tax yield to $0 per year due to the
competitive services exemption.

ESTIMATING COSTSOF TAX EXPENDITURES

Many sourceswere used to estimate the costs of the Telecommunications Tax expenditures.
However, information supplied by the West Virginia Public Service Commission, records of the
State Tax Department and Federal Communi cations Commission reports were the primary sources.

ORGANIZATION AND ANALYSIS

The Telecommunications Tax study separates the expendituresinto two groups. The groups
areasfollows:

Activities Excluded from Definition of Business Activity
Credits

The rational e supporting each tax expenditure attempts to briefly explain the existence and
the theory behind each expenditure.
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ACTIVITIESEXCLUDED FROM DEFINITION
OF BUSINESSACTIVITY

Thefollowing activities are excluded from the definition of businessactivity associated with
the telecommunications industry and are exempt from the Telecommunication Tax:

Telecommunications Services Provided by Governmental Units

Excluson of Commercia Broadcast Radio or Television, Cable Television or
Amateur or Citizen's Band Radio

Network Access Billing or Similar Services Provided to End Users or Other
Telephone Companies

Commodities or Services Determined to Be Subject to Competition

An analysis of these exclusions follows.

TELECOMMUNICATIONS SERVICES
PROVIDED BY GOVERNMENTAL UNITS

STATUTE: West Virginia Code §11-13B-3(c)

EXCLUSION: Notax appliesto telecommunications services provided by municipalities or by
any other political subdivisions of the State

VALUE: $0 per year

Rationale
The Telecommunications Tax isnot levied on any telecommunications services provided by
municipalities or by any other political subdivisions of the State. The exclusion presumably exists
to lower the costs to local governments providing telecommunications services for residents.
Revenue Analysis
Atthistime, regulated public utility businesses providetelecommuni cations servicesto most

Stateresidents. No municipalities or other political subdivisions of the State are currently providing
telecommuni cations services.
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EXCLUSION OF COMMERCIAL BROADCAST RADIO OR TELEVISION,
CABLE TELEVISION OR AMATEUR OR CITIZEN'SBAND RADIO

STATUTE: West Virginia Code §11-13B-2(11)

EXCLUSION: Teecommunicationsshall notincludecommercial broadcast radio or television,
cabletelevision or amateur or citizen's band radio

VALUE: Not available

Rationale

The definition of telecommunications specifically excludes commercia broadcast radio or
television, cable television or amateur or citizen's band radio. However, in July 1992, the Federd
Communications Commission adopted a rule allowing local telephone companies to transmit
television programming to homes over their telephonelines. Some of these activitieswere excluded
by the Legisature as taxabl e telecommunications services because such services are generally not
provided by regulated public utilities.

NETWORK ACCESSBILLING OR SIMILAR SERVICES PROVIDED
TO END USERSOR OTHER TELEPHONE COMPANIES

STATUTE: West Virginia Code §11-13B-2(b)(5)

EXCLUSION:  Grossincome from the provision of network access billing or similar services
provided to end users or other telephone companies

VALUE: $7.2 million per year

Rationale

Gross income from the provision of network access billing or similar services provided to
end users or other telephone companies is not taxable under the Telecommunications Tax. Access
chargesarethefeesthat |ong distance tel ephone companiespay to local tel ephone companiesfor the
service of providing access to the local exchange network. Before divestiture, Bell Telephone
operating companies were required by the Federal Communications Commission to provide equal
accesstoall long distancecarriers. With divestiture, the existing system wasreplaced by generalized
tariffed access charges applicableto all long distance service onthe samebasisand at the samerates.
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The appropriate treatment of access charges under a state gross recei pts tax has produced avariety
of legal controversies.

The argument against taxation is that access charges represent a sale for resale and that
businesses subject to a gross receipts tax were being treated differently than those covered by a
consumer salestax. Utility deregulation hastended to blur thedistinctions between utilitiesand other
businesses. The argument for taxation isthat the structure of gross recei pts taxes does not generally
preclude the taxation of sales for resale. The resolution in a growing number of states is to tax
telecommuni cations sales under a consumer sales tax.

COMMODITIESOR SERVICESDETERMINED
TO BE SUBJECT TO COMPETITION

STATUTE: West Virginia Code §11-13B-2(b)(5)

EXCLUSION: Commodities or services which have been determined to be subject to
competition by the Public Service Commission

VALUE: $29.9 million per year

Rationale

On December 31 of each year, the Public Service Commission of West Virginiamust submit
to the State Tax Commissioner a list of telecommunications commodities or services that it
determines to be subject to competition. These competitive commodities or services are excluded
by law from the gross income of telecommunications businesses. As of December 31, 2007, the
Public Service Commission has determined the following commodities or services to be subject to
competition:

single or multi-line speed calling;
multi-line conference calling;
multi-line call waiting;

multi-line call forwarding;

time and temperature;

directory advertising;

inside wiring services;

customer premises equipment;
alarm couplers,

apartment door answering service,
paging services,
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12.
13.
14.
15.

16.
17.
18.
19.
20.
21.

22.
23.
24,
25.
26.
27.
28.
29.
30.
31
32.
33.

35.
36.
37.
38.

39.
40.
41.
42.
43.

45.
46.
47.

telephone booths;

911 equipment;

jacks and network interface devices other than demarcation point devices;

mobile and portable telephone service, including all services provided by cellular and
persona communicationsservice(PCS) carriers(a soknown ascommercial mobileradio
service (CMRYS) carriers) as such carriers are defined by the Federa Communications
Commission (FCC);

power station protection equipment;

billing and collecting;

select-a-station service;

telemetry alarm bridge services;

interLATA toll services, including interLATA call completion/operator services;
intraLATA toll services including message toll, operator assistance, private line, LD
conference, 800 service, toll-free INWATS, special reverse charge, OUTWATS and
channel conditioning;

residence service variety package,

interstate, intraLATA toll services,

CENTREX and Versaline services (excluding Access);

coin telephone services (excluding access-rel ated revenues);

repeat call;

multi-line three-way calling;

framerelay service;

prepaid calling service;

“Call54" Service (“reverse directory assistance’);

connect request service;

IntelliLinQ PRI,

directory assistance (intrastate only)

national directory assistance (“NDA” or Nationa “411");

PBX Trunks (including associated local usage and features);

digital data services and high capacity services (DS1, DS2, DS3 and T-1);

CENTREX service (including access);

Private Line Local Service, including dedicated |oop or transportation facilities running
between points determined by the customer, including el ectronics necessary to digitize
signas transmitted over the digital channels;

Asynchronous Transfer Mode (ATM) Service,

Internet Protocol Routing Service (IPRS);

Big Dedl;

Bonus Discount Plan;

Business Link Rewards;

Call Gate;

Conference Service (Local);

Direct Inward Dialing (DID);

Easy Voice Dialing (Speech Recognition);
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48.
49.
50.
5l
52.
53.

55.
56.
57.
58.
59.
60.
61.
62.
63.

65.
66.
67.
68.
69.

70.
71.

Home Intercom;

Intercom Extra;

ISDN BRI,

Residentia ISDN;

Rewarding Connections;

Specia Billing Number Service;

Switched Multi-megabit Data Service (SMDYS);

Switched Redirect Service;

Uniform Call Distribution Services,

Usage Charges associated with PTNL Lines,

Virtual Private Network Service (VPN);

Wired Music;

WorkSmart;

List Service;

Three-Way Call Transfer;

Loca Business Service, including associated vertical services,

Packaged services offered in response to competition;

Local residential service where a competitive local exchange carrier uses its own
switching facilities and loops, or leases switching facilities and loops;

Local residential and business service where at | east one telecommunications carrier, in
addition to the incumbent, has been designated an eligible telecommunications carrier;
Directory Listing, including additional alternate number, foreign directory, non-listed,
and non-published listings;

Easy Number Service;

Late Payment Charge;

Dishonored Check Charge; and

Outpulsing Facilities.
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CREDITS

The West Virginia Code provides for the application of various tax credits against the
Telecommunications Tax. Some credits provide qualifying businesseswith an investment incentive
while others provide relief from double taxation. Although there are various credits provided by
statute that can be applied against Telecommunications Tax liability, thisreport analyzes only those
tax credit applications subject to potential utilization by Telecommunications taxpayers. The
following credits apply against Telecommunications Tax liability:

Business Investment and Jobs Expansion Credit*

West Virginia Capital Company Credit

Credit for Reducing Telephone Utility Charges to Low-Income Families
Consumers Sales and Service Tax and Use Tax Overpayment Credit

Many of the credits listed above may also be applied against other business and personal

taxes. Expenditure values presented in this section represent the amounts applied against only the
Telecommunications Tax. An analysis of these expenditures follows.

BUSINESSINVESTMENT AND JOBS EXPANSION CREDIT

STATUTE: West Virginia Code 8811-13C-5 and 11-13B-10a(1)

CREDIT: Credit, attributable to qualified investment in tangible and real property and the
creation of new jobsin West Virginia, may be used to offset up to eighty percent
of Telecommunications Tax liability attributable to the qualified investment
activity for the first ten years of a qualified project, and up to one hundred
percent in years eleven through thirteen

VALUE: $0 per year

! For investment placed in use or service on or after January 1, 2003, the Economic Opportunity Tax Credit
essentially replacesthe Business|nvestment and Jobs Expansion Credit. However, the Economic Opportunity Tax Credit
may not be used to offset or reduce Telecommunications Tax liability. Taxpayers with Business Investment and Jobs
Expansion Credit entitlement may continue to use the credit to offset or reduce Telecommunications Tax liability until
the credit allocation or credit time period expires, whichever comes first.
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Rationale

The Business Investment and Jobs Expansion Credit program a so included the Corporate
Headquarters Relocation Credit and Small Business Credit. Thiscredit program wasintended asan
incentive for businesses to increase investment and employment levelsin West Virginia. The basis
of the program was largely attributable to capital investment, not direct employment growth.

Duetorising costsand apoor correl ation with employment, thiscredit program wasamended
several times and then replaced with the Economic Opportunity Tax Credit for investment placed
in service on or after January 1, 2003 by qualified businesses. However, the Economic Opportunity
Tax Credit may not be used to offset or reduce Telecommunications Tax liability.

Although no new Business Investment and Jobs Expansion Credit may be earned, taxpayers
that gained entitlement to the credit prior to thetermination date of December 31, 2002 retained that
entitlement and may apply the credit until the original multi-year entitlement (i.e., up to thirteen
years) has been exhausted. Thus, this credit will remain atax expenditure for several years.

WEST VIRGINIA CAPITAL COMPANY CREDIT

STATUTE: West Virginia Code 85E-1-8

CREDIT: Credit, attributable to investments in a qualified West Virginia venture capital
company, may be used to offset up to one hundred percent of the
Telecommunications Tax liability

VALUE: $0 per year
Rationale

The purpose of the West Virginia Capital Company Credit is to encourage the creation of
additional venture capital for high risk business investment.
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CREDIT FOR REDUCING TELEPHONE UTILITY CHARGES
TO LOW-INCOME FAMILIES

STATUTE: West Virginia Code §811-13G and 11-13B-10a(4)

CREDIT: Credit, attributableto the provision of tel ephone serviceto qualified low-income
residential customers at special reduced rates, may be used to offset up to one
hundred percent of Telecommunications Tax liability

VALUE: Cannot be disclosed*

Rationale

This credit is aform of government assistance to qualified low-income households. Local
telephone utilitiesare compensated for theval ue of ratereductionsto low-income customersthrough
the tax credit program.

Revenue Analysis
Any unused portion of the credit can be taken as a credit against Corporation Net Income

Tax. As more telecommunications service are designated as subject to competition, the majority of
available credit will be shifted to offset Corporation Net Income Tax.

CONSUMERS SALESAND SERVICE TAX
AND USE TAX OVERPAYMENT CREDIT

STATUTE: West Virginia Code §11-13B-18

CREDIT: Overpayments of sales and use tax may be claimed as a credit against the
Telecommunications Tax

VALUE: $0 per year

! Due to taxpayer confidentiality
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Rationale
Thiscreditisamechanismfor taxpayersto claim arefund for the overpayment of Consumers
Sales Tax or Use Tax without the need for filing a refund request with the State Tax Department.
This credit is not a tax expenditure because it simply provides an additional mechanism for
expeditious return of funds never due the State.

Revenue Analysis

No taxpayer claimed thiscredit agai nst the Telecommunications Tax during thistime period.
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HEALTH CARE PROVIDER TAXES

OVERVIEW

Prior to 1992, West Virginiawas under pressure from both the Federal Health Care Finance
Administration (HCFA) and the Courts to:

1. assurereasonable reimbursement rates to providers;

2. assure the same access to care for Medicaid clients as for the general
population, and

3. meet escalating costsbrought on by federal mandatestoincreaseboththe range
of covered services and the eligible population covered by the Medicaid
Program.

The State's sol ution to these pressures was theimplementation of its Medicaid Enhancement Tax in
January 1992.

The Medicaid Enhancement Tax was equal to the State share of the Medicaid Program (i.e.,
a 23 percent tax on Medicaid reimbursements). Thistax alowed the State to effectively recycleits
initial matching funds through atax on Medicaid service providers. Thistax had a"hold harmless”
effect because the resultant higher Medicaid reimbursement levels more than offset the Medicaid
Enhancement Tax impact on each provider. As aresult, the federal government picked up most of
the cost of this enhancement. Due to the Medicaid Enhancement Tax, the Medicaid Program grew
from roughly $400 million in Fiscal Year 1990 to roughly $1.2 billion by Fiscal Y ear 1993.

In an atmosphere of escalating Medicaid outlays, Congress enacted legislation and HCFA
ingtituted regulationsto bar the use of taxeswith a"hold harmless" effect to finance state Medicaid
programs. The new rulesrequired statesto use broad-based taxesto finance their share of Medicaid.
In response to these changes in federal law and regulation, West Virginia enacted the Health Care
Provider Taxesto replace its Medicaid Enhancement Tax as of June 1, 1993.

Eighteen separate Health Care Provider Taxes were enacted in 1993. In each case, the tax

base includes gross receipts attributable to health care service activity. These taxes include the
following:
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Tax Rate Tax Rate

July 1, 2000 July 1, 2008

Hedlth Care Provider Tax Percent Percent
Ambulatory Surgical Centers 175 1.75
Chiropractors 1.75 0.35
Dentists 1.75 0.35
Emergency Ambulance Services 5.50 1.10
Independent Labs & X-ray Facilities 5.00 5.00
Inpatient Hospitals 2.50 2.50
Intermediate Care Facilities for

Mentally Retarded 5.50 5.50
Nursing Homes 5.50 5.50
Nurses 1.75 0.35
Opticians 175 0.35
Optometrists 175 0.35
Outpatient Hospitals 2.50 2.50
Physicians 2.00 0.40
Podiatrists 175 0.35
Psychologists 175 0.35
Therapists 175 0.35
Behavioral Health Services-Severance 5.00 5.00
Community Care Services—Severance 500 -

Effective July 1, 2001 and on each succeeding first day of July, the tax rates for chiropractors,
dentists, nurses, opticians, optometrists, podiatrists, psychol ogists and therapistswill be reduced by
0.175 percentage points until the rate is eliminated on July 1, 2010. Similarly, the tax rates for
physicians and emergency ambulance services will be reduced on each first day of July, beginning
with July 1, 2001, by 0.20 and 0.55 percentage points, respectively.

Asenacted in 1993, Behavioral Health Services and Community Care Serviceswere part of
the State's Severance Tax statute. This combination occurred because federa regulations required
taxes on such services to be part of a broad-based tax on both health and non-health business
activities. Effective June 5, 2002, the definition of “certain health care services’ subject to the
Severance Tax was limited to behavioral health services.

In recognition that expenses for the State’ sMedicaid program areincreasing at afaster rate
than the dedicated Health Care Provider Taxes and the State’ s General Revenue Fund, acontingent
tax rate increase on selected health care providers was enacted in 2004. The increased tax rates do
not apply unless dl of the following have occurred:
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1. the Governor determinesthat both general revenue fund collections and
fundsavailableto financethisstate' sMedicaid program will beless next
fiscal year than those funds are estimated to be in the current fiscal year
due to changes or anticipated changes in the Medicaid program at the
federal level or aresult of afederal administrative action;

2. the Governor notifies the President of the Senate and the Speaker of the
House of Delegates of this determination;

3.  the Governor issues an executive order to convene a panel to study and
examine possible alternative means of addressing the budget shortfall;

4. thepand isafforded not less than seventy-five daysin which to conduct
the study, with thefindingsto be provided to the Governor, the President
of the Senate and the Speaker of the House, and

5.  the Legidature adopts aresolution authorizing the rate increase.

If no other solution is reached, then the tax rates below will become effective on the date specified
by the Legidature:

Ambulatory Surgical Center 2.36%
Inpatient Hospital Services 3.38%
Intermediate Care Facility 5.95%
Outpatient Hospital Services 3.38%

ESTIMATING COSTSOF TAX EXPENDITURES

Tax return information was used to estimate expenditure valuations. Estimates were
calculated using the various tax rates and include the aggregate of all Health Care Provider Taxes.

ORGANIZATION AND ANALYSIS

Thereareonly two possibledeductionsfrom the Health Care Provider Tax bases, contractual
allowances and bad debts. In addition, certain tax credits apply to selected provider activities. The
analysis provided for each deduction or credit includes the item's value and arationale.
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DEDUCTIONS

The two possible deductions from the gross receipts tax base of the various Health Care
Provider Taxes are as follows:

Contractual Allowances
Bad Debts

An analysis of these deductions follows.

Rationale

The deductions for contractua allowances and bad debts exist to prevent taxation of gross
receipts never received by accrual basis taxpayers. Contractual allowances represent the difference
between gross receipts at established rates and amounts realizable from third-party payers under
contractual agreements. Bad debtsare deducted to theextent such amountswerepreviously included
inthe measure of grossrecel ptsupon which tax waspaid. Thesedeductionsarenot tax expenditures.

CONTRACTUAL ALLOWANCES

STATUTE: West Virginia Code 8§11-27

DEDUCTION: Accrua basis providers shall be allowed to reduce gross receipts by their
contractual allowances, to the extent such allowances are included therein

VALUE: $38.9 million per year

BAD DEBTS

STATUTE: West Virginia Code 811-27

DEDUCTION:  Accrua basis providers shall be allowed to reduce gross receipts by bad debts,
to the extent the amount of such bad debts was previously included in gross
receipts upon which the tax imposed by this section was paid

VALUE: $4.8 million per year
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CREDITS

The possible tax credit applications for selected provider activities are as follows:

West Virginia Capital Company Credit
Annua Credit

The West Virginia Capital Company Credit and the Annual Credit may be applied against
the Severance Tax on Behavioral Health Services. An analysis of these credits follows.

Rationale

The West Virginia Capital Company Credit and the Annual Credit are part of the regular
Severance Tax base. Thefedera regulationson state Medicaid funding requiresimilar tax treatment
for all taxpayers subject to an eligible broad-based tax. Thesetax creditsare availableto Behaviora
Health Services providers because they are available to al other Severance taxpayers.

Revenue Analysis

While behavioral health service providers use the annual credit, they do not use the West
VirginiaCapita Company Credit. To date, these health care providers have not invested in aWest
Virginia venture capital company. Therefore, there is no expenditure value associated with an
application of theWest VirginiaCapital Company Credit to the Behavioral Health Service Severance
Tax.

WEST VIRGINIA CAPITAL COMPANY CREDIT

STATUTE: West Virginia Code 85E-1-8

CREDIT: Credit, attributable to capital investmentsin aqualified West Virginia venture
capital company, may be used to offset up to 100 percent of the Severance Tax
liability of Behavioral Health Service Providers

VALUE: $0 per year
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ANNUAL CREDIT

STATUTE: West Virginia Code §11-13A-10

CREDIT: Anannual credit of $500ispermitted for each taxpayer subject to the Severance
Tax

VALUE: $40,000 per year
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BUSINESS REGISTRATION TAX

OVERVIEW

The Business Registration Tax is a biennial license fee required prior to starting business
operations in West Virginia. The tax was originally enacted in 1970 as the "Business Franchise
Registration Tax" to replace both the General License Tax and the Store Tax. In 1986, the namewas
changed to the Business Registration Tax to avoid confusion with the Business Franchise Tax, atax
on the net worth of businesses. In Fiscal Year 2008, Business Registration Tax collections totaled
$2.3 million. The renewal requirement has been removed by recent legislation. All initial and
renewal Business Registration Tax Certificatesissued for periods beginning on or after July 1, 2010
will be permanent unless suspended or revoked for causeor cancelled by the holder of the certificate.

ESTIMATING COSTSOF TAX EXPENDITURES

Thevalues of the expenditures contained within this section were determined from avariety
of sources. In many cases, internal State Tax Department data was used to calculate avalue for the
expenditure. In other cases, the information to calculate an expenditure value was not readily
available to the Department.

ORGANIZATION AND ANALYSIS

This study separates the Business Registration Tax expenditures into four groups based on
statutory language. The expenditure groups are listed below:

Activities Excluded from Definition of Business Activity
Activities Exempt from Registration

Activities not Requiring Business Registration Certificate
Activities Exempt from Payment of Tax

In requiring the periodic tax expenditure studies, West Virginia Code 811-10-5s(c) defines a tax
expenditure as"aprovision in thetax laws ... designed to encourage certain kinds of activities or to
aid taxpayers in specia circumstances'. Underlying the definition is an assumption that the
expenditure could be repealed or altered by the State Legislature. While this report includes all
activities where specific code citations provided for an exclusion, exemption, deduction or credit,
someprovisionsidentified asexpendituresarenot "true" expendituresbut instead areanintegral part
of the tax structure.

Each expenditure listed in this section contains a brief rationale for the existence of the
expenditure. Legislativedocumentation onwhy aparticul ar tax expenditurewasenactedisgeneraly
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not available. Thus, the rationales herein are based solely on the experience of the State Tax
Department.
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ACTIVITIESEXCLUDED FROM DEFINITION
OF BUSINESSACTIVITY

The following activities are excluded from the definition of business activity and are thus
excluded from taxation under Business Registration Tax statutes:

Sales of Property Directed by or Conducted by Governmental Agencies
The Conduct of Charitable Bingo or Raffle

Horse or Dog Race Meeting Activities and Associated Services
Occasional or Casual Sales of Property or Services

An analysis of these exclusions follows.

SALES OF PROPERTY DIRECTED BY OR CONDUCTED BY
GOVERNMENTAL AGENCIES

STATUTE: West Virginia Code 8811-12-2(b)(2)(A) and 11-12-2(b)(2)(B)

EXCLUSION:  “Business Activity” shal not include:
Judicial salesdirected by law or court order (811-12-2(b)(2)(A))
Salesfor delinquent taxesof real or persona property (811-12-2(b)(2)(B))

VALUE: $20,000 per year

Rationale

Judicial salesdirected by law or court order are predominantly of two types. Thefirst type
involvesthe sale of property owned by persons claiming bankruptcy while the second type involves
the sale of confiscated property. The confiscated property generally results fromits usein criminal
activitiesor dueto outstanding tax liabilities, not including outstanding property tax liabilities. While
one could construethese sales as sati sfying the"revenue-generating" and "gain or economic benefit"
clausesin the definition of "business activity”, the intent of the salesis generally otherwise. These
sales are presumably excluded since the purpose of the sale is generally not for economic gain by
the entity conducting the sale. The proceeds of sales resulting from bankruptcy proceedings are, in
part, distributed to the creditors of the company claming bankruptcy protection. However, the
revenue received by the creditors from these sales is usually only a fraction of the amount due. In
these cases, the sales reduce the "economic loss' of the creditors. Sales of property seized due to
outstanding tax liabilitiesare generally applied to reducetheamount due. The sale of property seized
due to criminal activity is made to reduce the economic gain of the criminal activity.

76



The sales of real or personal property for delinquent taxes are generaly made by county
sheriffs and the State. This exclusion exists in recognition that the entities making the sales are not
businesses.

THE CONDUCT OF CHARITABLE BINGO OR RAFFLE

STATUTE: West Virginia Code §811-12-2(b)(2)(c) and 11-12-2(b)(2)(D)

EXCLUSION:  “Business Activity” shal not include:
The conduct of charitable bingo by any person licensed under West
Virginia Code 847-20-1 et seq. (811-12-2(b)(2)(c))
The conduct of a charitable raffle by any person (811-12-2(b)(2)(D))

VALUE: $100,000 per year
Rationale

Tax-exempt charitableand public service organi zations conducting bingo gamesarerequired
to compl ete a separate application to obtain alicense to conduct bingo games. Similarly, charitable
and public service organizations, including the West VirginiaState Fair Board, qualified to conduct
raffles are required to file for a raffle license. Organizations conducting charitable bingo and/or
raffles are excluded from the Business Registration Tax due to their filing and paying a separate
license fee.

Revenue Analysis

While some organizations conduct bingo gamesor raffleson afairly regular basis, there are
licenses available for limited occasion use. The organizations conducting bingo or raffles on a
limited occasion license could presumably qualify for theexclusion provided for occasional or casual
sales of property or services. Additionally, most charitable organizations are exempt from payment
of the tax due to their nonprofit status.
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HORSE OR DOG RACE MEETING ACTIVITIESAND ASSOCIATED SERVICES

STATUTE: West Virginia Code §811-12-2(b)(2)(E), 11-12-2(b)(2)(F), 11-12-2(b)(2)(G)
and 11-12-2(b)(2)(H)

EXCLUSION:  “Business Activity” shal not include:

The conduct of a horse or dog race meeting by any racing association
licensed under West Virginia Code 819-23-1 et seq. (811-12-
2(b)(2)(E))

The operation or maintenance of the pari-mutuel system of wagering
during the conduct of alicensed horse or dog race meeting (811-12-
2(b)(2)(F)

The sale of any commodity during the conduct of alicensed horse or dog
meeting (811-12-2(b)(2)(G))

The services of owners, trainers or jockeys which are essential to the
effective conduct a licensed horse or dog meeting (811-12-

2(b)(2)(H))

VALUE: $100,000 per year

Rationale

West VirginiaCode 819-23-1 requiresall associationsconducting horse or dog race meetings
for any purseto possessalicense from the West VirginiaRacing Commission. Theexclusion for the
conduct of a horse or dog race meeting that involves a purse exists in recognition of the separate
licensing requirements for such activities.

The exclusion concerning the operation or maintenance of the pari-mutuel wagering system
presumably existsdueto an interpretation that thisactivity requires aseparate license from the West
VirginiaRacing Commission. Theinterpretation that aseparatelicenseisrequired may betheresult
of thelanguage in the West Virginia Code pertaining to horse or dog racing. The heading for West
VirginiaCode 819-23-1 begins"Licenserequired for horseand dog racing and pari-mutuel wagering
in connection therewith; ..." Although the quoted segment impliesthat aseparatelicenseisrequired,
West Virginia Code 819-23-9 only permits the pari-mutuel system of wagering to be conducted by
the licensee of the horse or dog race meeting.

A segment of West Virginia Code 819-23-12 readsin part "nor shall there be, hereafter, any
imposition of tax pursuant to articlestwelve, thirteen or fifteen of chapter eleven of this code on the
income or receipts of owners, trainers or jockeys directly arising from their services which are
essential to the effective conduct of ahorse or dog race meeting.” Additionally, West VirginiaCode
819-23-12 precludesthetaxation of the sale of any commaodities during ahorse or dog race meeting.
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Revenue Analysis

Repeal of theexclusionsrelating to horse and dog racing meetingswould result in no revenue
gain for the State. West Virginia Code 819-23-12 reads in part "The license tax imposed in section
ten[West VirginiaCode 819-23-10] of thisarticleshall beinlieu of al other license, income, excise,
special or franchise taxes of this State, and no county or municipality or other political subdivision
of this State shall be empowered to levy or impose any license, income, pari-mutuel, excise, special
or franchisetax on any racing association engaged in the business of conducting ahorse or dog race
meeting at which horse or dog races are run for purses under the jurisdiction of and being licensed
by theracing commission, or on the operation or maintenance of the pari-mutuel system of wagering,
or on the sale of any commodity during ahorse or dog race meeting at which horse or dog races are
run, or at any such horse or dog racetrack...." While the removal of this expenditure might subject
activities coincidental to the conduct of horse or dog race meetingsto the registration requirements
of the Business Registration Tax, the above statement precludes the assessment of any tax.

In some cases, a business that conducts horse or dog race meetings may also be engaged in
other business activity at the same location. This other business activity would be subject to the
Business Registration Tax. Since the tax is based on the location of the business and not the
activities, businesses already paying the tax would continue to pay if the exclusion stated aboveis
repealed. In this case, State revenue would not change due to the repeal of the exclusion.

While the repeal of this expenditure may subject the owners, trainers and jockeys to the

registration requirements of West Virginia Code 811-12-1 et seq., the imposition of the tax is
precluded as stated above.

OCCASIONAL OR CASUAL SALESOF PROPERTY OR SERVICES

STATUTE: West Virginia Code 811-12-2(b)(2)(1)

EXCLUSION:  “Business Activity” shal not include:
Occasional or casual sales of property or services

VALUE: $2.9 million per year

Rationale

Regulations specify occasional or casual sales as those occurring not more than four times
ayear. The sale of outgrown or unneeded items by individuals through yard sales, bulletin boards
or classified advertisementsisoften undertaken lessthan fivetimesinayear. Thisexpenditureexists
because of the administrative difficulties of registering every individual conducting occasional or
casual sales.
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ACTIVITIESEXEMPT FROM REGISTRATION

The only businesses exempt from registering for the Business Registration Tax are those
persons not required to collect or withhold atax administered under West Virginia Code 811-10-1
et seg. An analysis of this exemption follows.

PERSONS NOT REQUIRED TO COLLECT ORWITHHOLD TAX

STATUTE: West Virginia Code §11-12-3(c)

EXEMPTION: Personsengaging in business activity in West Virginiawho are not required by
law to collect or withhold atax administered under West VirginiaCode 811-10-
1 et seq. and who does not claim exemption from payment of taxes imposed by
articles fifteen and fifteen-a of the West Virginia Code shall be exempt from
both registration and payment of thetax imposed by articletwelveif such person
had gross income from business activity of $4,000 or less during that person's
tax year for incometax purposesimmediately preceding theregistration year for
which aregistration certificate is otherwise required

VALUE: Not Available

Rationale

The restrictions stated in this exemption applying to persons not required to collect or
withhold atax administered by West VirginiaCode 811-10-1 et seq. severely limitsthe application
of theexemption. SinceArticle 10, rel ating to tax procedureand administration, of theWest Virginia
Code appliesto the Consumers Sales Tax and the Personal Income Tax, theexemptionislimited to
persons with no sales or only exempt sales and no employees. Additionally, the limit on gross
income from business activity of $4,000 or less would limit application of the exemption.

This exemption presumably exists in recognition that persons satisfying the above-cited

restrictions do not meet the "purposeful revenue-generating activity”" clause in the definition of
"business activity" stated in West Virginia Code §11-12-2(b)(2).
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ACTIVITIESNOT REQUIRING
BUSINESS REGISTRATION CERTIFICATE

The Business Registration Tax statutes provide several activities with an exemption from
obtaining the Business Registration Certificate required of most other businesses. The following
exempted activities are discussed in this section:

Individual Coin-Operated Machines
Employment Agencies, Collection Agencies and Drug Paraphernalia Businesses

Expenditure calculations for these exempt business activities follow.

INDIVIDUAL COIN-OPERATED MACHINES

STATUTE: West Virginia Code 811-12-3(b)(2)

EXEMPTION: A separatebusinessregistration certificateisnot required for each coin-operated
machine. A separate certificateisrequired for each location from which making
coin-operated machines available to the public isitself a business activity

VALUE: $600,000 per year

Rationale
The coin-operated machine exemption exists to recognize that the activity of making coin-

operated machinesavailabl e, rather than operating theindividual machines, isthe"businessactivity"
subject to the Business Registration Tax.
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EMPLOYMENT AGENCIES, COLLECTION AGENCIES
AND DRUG PARAPHERNALIA BUSINESSES

STATUTE: West Virginia Code 811-12-3(b)(4)

EXEMPTION: Persons engaging in purposeful revenue generating activity for which an
employment agency license or collection agency licenseor alicenseto sell drug
paraphernaia is required and no other business activity is conducted by that
person at each business location for which the employment agency license or
collectionagency licenseor licenseto sell drug paraphernaliaisissued, then only
that license is required for each such activity conducted by the licensee at each
business location

VALUE: Minimal

Rationale

Employment agencies, collection agencies and businesses selling drug paraphernalia each
have their own licensing requirements. The exemption exists to avoid the duplication of licensing
and registration under the Business Registration Tax and the licensing and registration required in
other parts of the West Virginia Code.

Revenue Analysis

Therepeal of thisexemption would provideminimal revenue gain. Asnoted in the statement
of the expenditure, the portion of the exemption available to employment agencies, collection
agencies or drug paraphernalia businesses can be used if the listed activity is the only business
activity conducted at each location. However, most of these businesses are also engaged in other
activities in addition to the exempt activity. These other activities are subject to the Business
Registration Tax.
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ACTIVITIESEXEMPT FROM PAYMENT OF TAX

Severa groups of taxpayers who are required by law to collect or withhold taxes
administered by West Virginia Code 811-10-1 et seq., or who claim exemption from payment of
Consumers Sales and Service Tax and Use Tax are exempt from payment of the biennial $30
Business Registration Tax. However, thesetaxpayersar erequir ed to obtain abusinessregistration
certificate. The groups exempt from payment of the Business Registration Tax are as follows:

Persons with Limited Business Activity or Nexus
Governmenta Agencies or Instrumentalities
Persons Engaged in Agriculture and Farming

An analysis of these expenditures follows.

PERSONSWITH LIMITED BUSINESSACTIVITY OR NEXUS

STATUTE: West Virginia Code §811-12-3(d)(1), 11-12-3(d)(2) and 11-12-3(d)(6)

EXEMPTION: A person who had grossincome from business activity of $4,000 or less during
that person'stax year for Stateincometax purposesimmediately preceding
the registration year for which a registration certificate is required is
exempt from payment of the tax (811-12-3(d)(1))

An organization which qualifies, or would qualify, for exemption from federa
income taxes under section 501 of the Internal Revenue Code of 1986 are
exempt from payment of the tax (811-12-3(d)(2))
A foreign retailer who isnot a"retailer engaging in businessin West Virginia'
as defined in West Virginia Code 811-15A-1 who enters into an
agreement with the State Tax Commissioner to voluntarily collect and
remit Use Tax on sales to West Virginia customers is exempt from
payment of the tax (811-12-3(d)(6))

VALUE: $1.0 million per year

Rationale
For persons with business gross income of $4,000 or |ess, the exemption presumably exists

to reduce the cost of operating a business. The "purposeful revenue-generating activity” of these
businessesis amargina activity.
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Prior to 1986, the occasional sales by societies acting for charitable, religious or benevolent
purposes were excluded from the definition of "business' and therefore were exempt from
registration. Under current law, these organizations must obtain a license but are exempt from
payment. These businesses, whichincludecharitableand religiousorganizations, areusual ly exempt
from taxes, presumably in recognition of the benevolent services provided by these groups.

While engaging in "business activity", foreign retailers are not aways engaged in such
activity within the borders of West Virginia. This expenditure exists in recognition of the lack of
"West Virginiatax nexus' for these businesses. In addition, Use Tax collectionsby foreign retailers
arevoluntary.

GOVERNMENTAL AGENCIESOR INSTRUMENTALITIES

STATUTE: West Virginia Code 8811-12-3(d)(3) and 11-12-3(d)(4)

EXEMPTION: The State of West Virginia, or a political subdivision thereof, selling tangible
personal property, admissions or services, when those activities compete
with or may compete with the activities of another person are exempt from
payment of the tax (811-12-3(d)(3))

TheUnited States, or an agency or instrumentality thereof, whichisexempt from
taxation by the states is exempt from payment of the tax (811-12-3(d)(4))

VALUE: $20,000 per year

Rationale

The payment of the Business Registration Tax by the State and its political subdivisions
would increase the cost of governmental services and the taxes and fees used to fund the services.
Payment of thetax would generally result in atransfer of local government revenueto the State. The
exemption thus exists to reduce the cost of governmental services and the transfer of local revenue
to the State.

The exemption from payment of the Business Registration Tax by the United States and its
agencies and instrumentalities is required by the federal supremacy clause in the United States
Congtitution. This exemption from payment of the tax is not an expenditure since states are
prohibited from levying direct taxes upon the United States government.



PERSONS ENGAGED IN AGRICULTURE AND FARMING

STATUTE: West Virginia Code 811-12-3(d)(5)

EXEMPTION: A person engaged in the business of agriculture and farming is exempt from
payment of the tax

VALUE: $200,000 per year

Rationale

This exemption presumably exists to promote agriculture and farming. Prior to 1986, sales
of products from farms, gardens, or dairies by the producers or growers were excluded from the
definition of "business' and therefore were exempt from registration. Under current law, these
organizations must obtain alicense but are exempt from payment of the tax.
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EXCISE TAXES

MOTOR FUEL EXCISE TAX

OVERVIEW

Effective January 1, 2004, the Gasoline and Special Fuels Excise Tax was repealed, and the
Motor Fuel Excise Tax was imposed on motor fuel. The Motor Fuel Excise Tax is acombination
of the following:

1. aflat rate of 20.5 cents per invoiced gallon, and
2. avariablesalesand usetax rate of 11.7 centsper invoiced gallon as of January 1, 2008.

The variable component of the tax is the Consumers Sales and Service Tax and Use Tax, whichis
based on the average wholesale price of gasoline and special fuel as determined by the State Tax
Commissioner. Each January 1, the State Tax Commissioner will determine the average wholesale
price for the annual period based on sales data gathered for the preceding period of July 1 through
October 31. However, the average whol esale price will never be deemed to belessthan 97 cents per
galon.

The Use Tax isbased on the percentage of carrier operationsin West Virginia. The relevant
percentage is the proportion of West Virginia miles compared with the total miles traveled within
and without West Virginia. Consumers Sales and Service Tax will be included in the price of fuel
purchased in West Virginiaand can offset the Use Tax.

TheMotor Fuel Excise Tax isimposed at thetime motor fuel isimportedinto West Virginia,
other than by a bulk transfer and is measured by invoiced gallons received outside this State at a
refinery, terminal or bulk plant for delivery to adestination in West Virginia. Thetax is payable by
the person importing the motor fuel. The tax is also imposed on invoiced gallons of motor fuel
removed, other than by bulk transfer,

1. from the bulk transfer/terminal systemin West Virginia,

2. fromthebulk transfer/terminal system outside West Virginiafor delivery
to alocation in West Virginia as represented on the shipping papers, or

3. upon sale or transfer in aterminal or refinery in West Virginia to any
person not holding a supplier’slicense.

The tax does not apply to motor fuel imported into West Virginia in the motor fuel supply tank or
tanks of amotor vehicle, but theMotor Carrier Road Tax may still apply. Tax appliesto fuel blended
in West Virginia and is calculated on the difference between the total quantity blended and the
guantity used for blending but previously taxed.
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There are severa exemptions from the excise tax on gasoline and special fuel. Certain
exemptions are an integra part of the "normal” tax base and are not considered true expenditures.
These include gasoline or special fuel used for off-highway purposes and gasoline or special fuel
exported out of the State. Alsoincludedinthe"normal” tax base arefederally mandated exemptions.
These include sales to the United States government and interstate motor carriers.

ORGANIZATION AND ANALYSIS

Motor Fuel Excise Tax expenditures are divided into three groups:

Exemptions
Refunds
Deductions and Discounts

Theanalysis provided for each tax expenditureincludes arationalefor each item and theitem's cost
to the State.
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EXEMPTIONS

Exemptionsfrom the Motor Fuel Excise Tax areallowed depending upon the use of thefuel.
The following exemptions are discussed in this section:

Gasoline or Special Fuel Exported Out-of-State
Sales of Aviation Fuel
Sales of Dyed Specia Fuel
Sales of Propane
Salesto the United States Government
Sales to County Boards of Education
Salesto Municipalities, Urban Mass Transportation Authorities and Units of County
Government
Salesto Licensed Exporters
Sales to Urban and Suburban Bus Lines
Sales of Propane to Consumers for Poultry House Heating Purposes
Certain Off-Highway Uses
Stationary Off-Highway Turbine Engines
Special Fuel Used for Heating Purposes
Special Fuel Used for Boilers
Gasoline or Specia Fuel Used as a Dry Cleaning, Commercial or Industrial
Solvent
Gasoline or Special Fuel Used as Part of a Manufactured Product
Gasoline or Special Fuel Sold as Fuel for Commercial Watercraft
Special Fuel Consumed in Railroad Diesel Locomotives

An analysis of these exemptions follows.

GASOLINE OR SPECIAL FUEL EXPORTED OUT-OF-STATE

STATUTE: West Virginia Code 8811-14C-9(a)(1) and 11-14C-9(b)
EXEMPTION: All motor fuel exported from this State to any other state or nation

VALUE: Not Available

Rationale

The purpose of this per se exemption from both theflat rate component and the variablerate
component is to exclude from taxation motor fuel not sold or used within this State. Thisisnot a
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true tax expenditure. It isinherent in the structure of the Motor Fuel Excise Tax that only fuel sold
and used on the highways of West Virginiaistaxable.

SALESOF AVIATION FUEL

STATUTE: West Virginia Code 811-14C-9(a)(2)
EXEMPTION: All salesof aviation fuel

VALUE: $2.3 million per year

Rationale

This per se exemption from the flat rate component of tax is not considered a tax
expenditure. As part of the "normal” tax base, certain off-highway uses of motor fudl are exempt
from taxation. It isinherent in the structure of the Motor Fuel Excise Tax that only fuel used on the
highways of West Virginiais taxable.

SALESOF DYED SPECIAL FUEL

STATUTE: West Virginia Code 8§11-14C-9(a)(3)
EXEMPTION: All salesof dyed special fuel

VALUE: $69.1 million per year

Rationale

This per se exemption from the flat rate component of tax is not considered a tax
expenditure. As part of the "normal” tax base, certain off-highway uses of motor fuel are exempt
from taxation. It isinherent in the structure of the Motor Fuel Excise Tax that only fuel used on the
highways of West Virginiaistaxable. "Dyed diesel fuel" isdefined in the West VirginiaCode 811-
14C-2(31) asfollows:

"...diesdl fuel that meets the dyeing and marking requirements of section 4082, Title
26, United States Code, regardless of how the diesel fuel was dyed.”
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SALES OF PROPANE

STATUTE: West Virginia Code 811-14C-9(a)(4)
EXEMPTION: All salesof propane

VALUE: $13.4 million per year

Rationale

This per se exemption from the flat rate component of tax is not considered a tax
expenditure. As part of the "normal” tax base, certain off-highway uses of motor fuel are exempt
from taxation. It isinherent in the structure of the Motor Fuel Excise Tax that only fuel used on the
highways of West Virginiais taxable.

SALESTO THE UNITED STATESGOVERNMENT

STATUTE: West Virginia Code 8811-14C-9(c)(1) and 11-14C-9(d)(1)

EXEMPTION: All galons of motor fuel sold to and purchased by the United States or any
agency thereof

VALUE: Minimal

Rationale

Thisrefundableexemption from both thefl at rate component and the vari abl erate component
of tax is mandated by federal law and, therefore, isnot considered atax expenditure.

SALESTO COUNTY BOARDS OF EDUCATION

STATUTE: West Virginia Code §8811-14C-9(c)(4) and 11-14C-9(d)(5)

EXEMPTION: All gadlons of motor fuel sold to and purchased by any county boards of
education

VALUE: $13.6 million per year
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Rationale

Thisrefundableexemptionfrom boththeflat rate component and thevariabl erate component
presumably exists to benefit West Virginia public school children and to reduce costs to public
school systemsin the State.

Revenue Analysis

The value presented for thisexpenditureis based on the amount of fuel used in school buses
operated on behalf of county boards of education. Fuel used in public school busesis also exempt
from the Motor Carrier Road Tax.

SALESTO MUNICIPALITIES, URBAN MASS TRANSPORTATION
AUTHORITIES, UNITSOF COUNTY GOVERNMENT AND

STATUTE:

EXEMPTION:

VALUE:

VOLUNTEER FIRE DEPARTMENTS

West Virginia Code §811-14C-9(c)(2) & (d)(3), 11-14C-9(c)(3) & (d)(4), 11-
14C-9(c)(5) & (d)(6), 11-14C-9(c)(6) & (d)(7) and 11-14C-9(c)(18) & (d)(8)

All gallons of motor fuel sold any county government or agency thereof
(8811-14C-9(c)(2) and 11-14C-9(d)(2))

All gallons of motor fuel sold to any municipal government or agency thereof
(8811-14C-9(c)(2) and 11-14C-9(d)(3))

All galonsof motor fuel sold to any urban masstransportation authority, created
pursuant to the provisionsof articletwenty-seven [88-27-1 et seq.], chapter
eight of this code (8811-14C-9(c)(5) and 11-14C-9(d)(6))

All galons of motor fuel sold to and purchased by any municipal, county, state,
or federa civil defense or emergency service program pursuant to a
government contract for use in conjunction therewith (8811-14C-9(c)(6)
and 11-14C-9(d)(7))

All gallons of motor fuel sold to and purchased by any bona fide volunteer fire
department, nonprofit ambulance service or emergency rescue service
(8811-14C-9(c)(18) and 11-14C-9(d)(8)

$1.8 million per year
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Rationale

Thisrefundableexemption from both theflat rate component and thevariable rate component
of the tax for sales to any municipal, county, State or federal civil defense or emergency service
program or urban mass transportation system exists because these items are made available for the
convenience and welfare of the citizens of West Virginia. The refundable exemptions for sales of
fuel to municipalities and units of county governments presumably exist to reduce costs to these
entities, thereby benefitting the citizens of West Virginia

SALESTO LICENSED EXPORTERS

STATUTE: West Virginia Code §8811-14C-9(c)(7) and 11-14C-9(d)(9)

EXEMPTION: All invoiced gallons of motor fuel purchased by a licensed exporter and
subsequently exported from this state to any other state or nation: Provided, that
the exporter has paid the applicable motor fuel tax to the destination state or
nation prior to claiming this refund

VALUE: Not Available

Rationale

The purpose of thisrefundable exemption from both theflat rate component and thevariable
rate component isto exclude from taxation motor fuel not sold or used within this State. Thisisnot
atruetax expenditure. It isinherent in the structure of the Motor Fuel Excise Tax that only fuel sold
and used on the highways of West Virginiais taxable.
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SALESTO URBAN AND SUBURBAN BUSLINES

STATUTE: West Virginia Code §11-14C-9(c)(17)

EXEMPTION: All galonsof motor fuel soldto any person regularly operating any vehicleunder
a certificate of public convenience and necessity or under a contract carrier
permit for transportation of personswhen purchased in an amount of twenty-five
galons or more; Provided, that the amount refunded is equal to six cents per
gallon; Provided, however, that the gallons of motor fuel have been consumed
in the operation of urban and suburban bus lines and the majority of passengers
usethebusfor traveling adistance not exceeding forty miles, measured oneway,
on the sameday between their places of abode and their places of work, shopping
areas or schools

VALUE: Minimal

Rationale
Thisrefundable exemption from the flat rate component of the tax is made available for the

convenience and welfare of the citizens of West Virginia.

SALES OF PROPANE TO CONSUMERS FOR
POULTRY HOUSE HEATING PURPOSES

STATUTE: West Virginia Code §11-15-9(18)
EXEMPTION: Salesof propane to consumers for poultry house heating purposes

VALUE: $190,000 per year

Rationale

This refundable exemption from the variable rate component of tax for sales of propaneto
consumers to heat poultry houses presumably exists to promote the poultry industry in West
Virginia
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STATUTE:

EXEMPTION:

VALUE:

CERTAIN OFF-HIGHWAY USES

West Virginia Code §§11-14C-9(c)(8), 11-14C-9(c)(9), 11-14C-9(c)(10), 11-
14C-9(c)(11), 11-14C-9(c)(12), 11-14C-9(c)(13), 11-14C-9(c)(14), 11-14C-
9(c)(15), and 11-14C-9(c)(16)

All galons of gasoline or specia fuel used and consumed in stationary off-
highway turbine engines (811-14C-9(c)(8))

All gallonsof special fuel for heating any public or private dwelling, building or
other premises (811-14C-9(c)(9))

All gallons of special fue for boilers (811-14C-9(c)(10))

All gallons of gasoline or special fuel used as a dry cleaning solvent or
commercial or industrial solvent (811-14C-9(c)(11))

All galons of gasoline or special fuel used as lubricants, ingredients or
components of any manufactured product or component (811-14C-
9(c)(12))

All gallons of gasoline or special fuel sold for use or used as a fuel for
commercial watercraft (811-14C-9(c)(13))

All gallons of special fuel sold for use or consumed in railroad diesel
locomotives (811-14C-9(c)(14))

All gallons of motor fuel purchased in quantities of twenty-five gallons or more
for use asamotor fuel for internal combustion engines not operated upon
highways of this state (811-14C-9(c)(15))

All gallons of motor fuel purchased in quantities of twenty-five gallons or more
and used to power a power take-off unit on a motor vehicle (811-14C-
9(c)(16))

$84.8 million per year

Rationale

As part of the "normal” tax base, certain off-highway uses of motor fuel are exempt from
taxation. It is inherent in the structure of the Motor Fuel Excise Tax that only fuel used on the
highways of West Virginiaistaxable. Fuel purchased for usein any of the above circumstancesis
entitled to arefundable exemption from the flat rate component of the Motor Fuel Excise Tax.
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REFUNDS

A refund for Motor Fuel Excise Tax paid is alowed for the following reasons:
Erroneously Collected Taxes

Gasoline or Specia Fuel Lost through Fire, Lightning, Breakage, Flood, or Other Casualty
Gasoline or Special Fuel Lost through Evaporation

Tax Rate Decrease

An analysis of these refunds follows.

ERRONEQUSLY COLLECTED TAXES

STATUTE: West Virginia Code 811-14C-30(a)

REFUND: Refund of motor fuel taxes erroneously collected from any person, including any
tax, interest, additions to tax, or penalties

VALUE: Not Available

Rationale
This refund exists to protect the taxpayer and to enable the taxpayer to reclaim taxes that

should not have been paid.

MOTOR FUEL LOST THROUGH FIRE, LIGHTNING,
BREAKAGE, FLOOD, OR OTHER CASUALTY

STATUTE: West Virginia Code 811-14C-30(b)

REFUND: Refund of any invoiced gallons of motor fuel lost through fire, lightning,
breakage, flood or other casualty by any supplier, distributor, producer, retail
dealer, exporter or importer equal to theamount of theflat rate component of the
tax

VALUE: Minimal
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Rationale

A refund for the flat rate of tax paid on invoiced gallons of motor fuel lost through fire,
lightning, breakage, flood or other casualty exists as part of the "normal” tax base. Tax should not
be paid on motor fuel that is destroyed and cannot be sold or used.

Revenue Analysis
The amount of this refund has been minima in recent years due to technological
improvements in the equipment used to store and haul motor fuel. There have aso been

improvements in preventing and managing accidents or other casualties involving the handling of
motor fuel.

MOTOR FUEL LOST THROUGH EVAPORATION

STATUTE: West Virginia Code 811-14C-30(c)

REFUND: Annual refund of the flat rate component of tax to retail dealers, and any bulk
plant, for invoiced gallons of motor fuel lost through evaporation, not exceeding
one-half of one percent of adjusted total accountable gallons

VALUE: Minimal
Rationale
A refund for motor fuel lost through evaporation exists as part of the "normal” tax base

because tax should not be paid on gasoline or special fuel that islost and cannot be sold or used.

TAX RATE DECREASE

STATUTE: West Virginia Code 811-14C-30(d)

REFUND: Refund of the flat rate component of tax paid resulting from a change of rate
decreasing the tax on motor fuel, which is on hand and in inventory on the
effective date of the rate change

VALUE: $0 per year
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Rationale
Thisrefund of the flat rate component of tax existsto protect the taxpayer and to enable the
taxpayer to reclaim an overpayment of taxes.
Revenue Analysis

There have been no refunds because the flat tax rate component has not changed since
enactment of the Motor Fuel Excise Tax Act in 2003.
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DEDUCTIONSAND DISCOUNTS
Deductions and discounts from the Motor Fuel Excise Tax are allowed for the following
reasons.
Default Payments
Administrative Discount for Suppliers

Deduction for Sales to Distributors

An analysis of these discounts and deductions follows.

DEFAULT PAYMENTS

STATUTE: West Virginia Code §11-14C-23(a)

DEDUCTION: Deduction for motor fuel taxes not remitted by any licensed distributor or
importer to a supplier

VALUE: $0 per year
Rationale
This deduction exists to protect suppliers from distributors who default on payments owed

to the supplier.

Revenue Analysis

Since enactment of the Motor Fuel Excise Tax, no taxpayers have taken this deduction.
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ADMINISTRATIVE DISCOUNT FOR SUPPLIERS

STATUTE: West Virginia Code 811-14C-23(b)

DISCOUNT: A supplier or permissive supplier whotimely filesareturn with the payment may
deduct an administrative discount of one tenth of one percent of the amount of
tax payableto this state, not to exceed five thousand dollars per month

VALUE: $295,000 per year
Rationale
This discount presumably exists as an incentive to suppliers to timely file their tax-due

returns.

DEDUCTION FOR SALESTO DISTRIBUTORS

STATUTE: West Virginia Code 811-14C-23(c)

DEDUCTION: For salesto licensed distributors, asupplier or permissive supplier shall deduct
three fourths of one percent of the tax due from the licensed distributor as a
discount to the licensed distributor

VALUE: $1.6 million per year

Rationale

This deduction existsto provide adiscount to licensed distributors. It does not apply to any
other transactions, including, but not limited to, licensed distributor to licensed distributor
transactions. Additionally, if the permissive supplier and/or supplier is also alicensed distributor,
this discount does not apply.
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MOTOR CARRIER ROAD TAX

OVERVIEW

The Motor Carrier Road Tax is atax on every person or firm who operates any passenger
vehicle that has seats for more than nine passengers, in addition to the driver, and any road tractor,
tractor truck or truck that has more than two axles. The tax is closely related to the Motor Fuel
Excise Tax. The rate of tax for motor carriers is the same as the flat rate component of the Motor
Fuel Excise Tax (i.e., 20.5 cents per gallon). When motor carriers operate in interstate commerce,
tax computation is accomplished by basing Motor Carrier Road Tax liability on the fraction of the
total amount of motor fuel that is the same fraction that the miles traveled by the carrier on West
Virginiahighways is of the total number of milestraveled by the carrier in all states.

As of January 1, 1996, interstate motor carriers must obtain an International Fuel Tax
Agreement (IFTA) license. All West Virginia-based motor carriers who travel in at least one other
IFTA jurisdiction and operate one or more qualified vehiclesmust obtainan IFTA license. All West
Virginia-based IFTA licensees must file a single tax return with the West Virginia State Tax
Department. Thistax returnwill contain detailed information about vehicle operationsin each IFTA
member jurisdiction. West Virginiathen distributes both the tax and the carrier information to the
other IFTA jurisdictionson behalf of the carrier. West Virginiareceivesits portion of gasolinetaxes
due from motor carriers based in other IFTA jurisdictions from the carrier's home jurisdiction. If a
motor carrier does not operate in any other IFTA jurisdiction, the motor carrier must file the Motor
Carrier Road Tax return for tax dueto West Virginiaand file returns as required by other non-IFTA
jurisdictions in which the carrier traveled. More specific information can be found in the separate
International Fuel Tax Agreement section.

The Motor Carrier Road Tax was created as a tax on motor carriers operating upon the
highways of West Virginia. Collections of the Motor Carrier Road Tax are deposited into the State
Road Fund and used only for thefollowing purposes: construction, reconstruction, maintenanceand
repair of highways; matching of federal funds available for highway purposes, and payment of the
interest and sinking fund obligations on State bondsissued for highway purposes. Unless necessary
for bond requirements, five-fourteenths of the tax shall be used for feeder and State-local service
highway purposes.

Certain exemptions are an integral part of the "normal” tax base for motor carriers and are
not considered true tax expenditures. These include an exemption for gasoline or special fuel
purchased inthis State but consumed out of the State and acredit for theMotor Fuel Excise Tax paid
to avoid double taxation. Also included in the "normal" tax structure are federally mandated
exemptions. Thefederally mandated exemptions arenot considered expendituresin thisstudy since
they are excluded from state taxation by federal law.
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ORGANIZATION AND ANALYSIS

Motor Carrier Road Tax expenditures are divided into three groups:
Exemptions

Refunds

Credits

Theanaysisprovided for each tax expenditureincludes arationa e for each item and the item's cost
to the State.
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EXEMPTIONS
Exemptions from the Motor Carrier Road Tax are allowed depending upon the use of the
fuel. The following exemptions are discussed in this section:

Motor Carriers Operated on Behalf of the Federal Government or any State Government
Private and State School Buses

An analysis of these exemptions follows.

MOTOR CARRIERS OPERATED ON BEHALF OF THE
FEDERAL GOVERNMENT OR ANY STATE GOVERNMENT

STATUTE: West Virginia Code 811-14A-8

EXEMPTION: Motor carriers operated on behalf of any agency of the federal government, any
state government or political subdivision of any state

VALUE: Not available

Rationale

States are prohibited from taxing purchases of motor fuel for use in vehicles operated on
behalf of the federal government. Therefore, this portion of the exemption isnot considered atrue
tax expenditure. Motor carriers operated on behalf of any state government are also exempt from
taxation to avoid increased costs for those entities.

PRIVATE AND STATE SCHOOL BUSES

STATUTE: West Virginia Code 811-14A-8

EXEMPTION: School buses operated on behalf of any private school and operated on behalf of
this State or any of its political subdivisions

VALUE: $14.0 million per year
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Rationale

Thisexemption existsto benefit all West Virginiaschool children by reducing the operating
costs of elementary and secondary schools in the State.
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REFUNDS

A refund of the Motor Carrier Road Tax isonly availablefor fuel consumed outside of this
State. An analysis of this refund follows.

FUEL CONSUMED OUTSIDE OF THISSTATE

STATUTE: West Virginia Code 811-14A-11
REFUND: Refund for gallons of motor fuel purchased in this State but consumed outside
of this State
VALUE: Minimal
Rationale

Tax on fuel consumed outside of this State is refundable because it is not used upon the
highways of West Virginia.

Revenue Analysis

The value for refundsis minimal due to the enactment of IFTA, which began on January 1,
1996. Since IFTA involves a reciprocity agreement among member jurisdictions, the need for
refundsfor fuel consumed outside of the State has become negligible. The West Virginia State Tax
Department distributes both the tax and the carrier information to the other IFTA jurisdictions on
behalf of the carrier. West Virginiareceivesits portion of motor fuel taxes due from motor carriers
based in other IFTA jurisdictions from the carrier's home jurisdiction.
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CREDITS

A credit against Motor Carrier Road Tax is allowed for an amount equal to the amount of
Motor Fuel Excise Tax paid. An analysis of this credit follows.

CREDIT AGAINST MOTOR CARRIER ROAD TAX
EQUAL TO AMOUNT OF MOTOR FUEL EXCISE TAX PAID

STATUTE: West Virginia Code 811-14A-9
CREDIT: Credit for amount of Motor Fuel Excisetax paid, if no other refund was given
VALUE: Not available

Rationale

This credit exists to avoid double taxation on gasoline or special fuel.
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INTERNATIONAL FUEL TAX AGREEMENT

OVERVIEW

The International Fuel Tax Agreement (IFTA) is afuel tax reciprocity agreement among
states of the United States and provinces of Canada. The agreement is intended to simplify the
reporting and payment of all fuel use taxes by interstate motor carriers for al qualified vehicles.
Qualified vehicles are only those taxed under IFTA and used, designed or maintained for
transportation of personsor property having two or moreaxlesand grossvehiclewei ght of morethan
26,000 pounds. The rate of tax isthe same as the Motor Carrier Road Tax.

All West Virginia-based motor carrierswhotravel in at |east oneother IFTA jurisdictionand
operate one or more qualified vehicles must obtain an IFTA license. All IFTA licensees must file
a single quarterly tax return with the West Virginia State Tax Department. This tax return will
contain detailed information about vehicle operations in each IFTA member jurisdiction. West
Virginiathen distributes both the tax and the carrier information to the other IFTA jurisdictions on
behalf of the carrier. West Virginiareceives its portion of gasoline taxes due from motor carriers
based in other IFTA jurisdictions from the carrier's home jurisdiction. If a motor carrier does not
operatein any other IFTA jurisdiction, themotor carrier must filethe Motor Carrier Road Tax return
for tax due to West Virginia and file returns as required by other non-IFTA jurisdictionsin which
the carrier traveled.

All amounts collected under IFTA are deposited into the International Fuel Tax Agreement
Clearing Fund for distribution of funds owed to other member jurisdictions as provided in the
agreement and for payment of any refunds owed to West Virginia-based taxpayers. After all
payments and distributions, the remaining funds are deposited into the State Road Fund and used
only for thefollowing purposes: construction, reconstruction, maintenance and repair of highways,
matching of federal funds available for highway purposes, and payment of the interest and sinking
fund obligations on State bonds issued for highway purposes.

The same expenditures available under the Motor Carrier Road Tax also apply under IFTA.
These include vehicles owned and operated by the federal government or any State government
agency and school buses. Refunds help define and should be considered as part of the "normal” tax
base. A refund is also alowed for any overpayment of motor fuel taxes paid by a West Virginia
based interstate motor carrier. Since this expenditure is part of the "normal” tax base, it is not
considered a true expenditure for purposes of this study. In this section, only the refund for
overpayment of taxesis discussed. A specific discussion of the other expenditures can be found in
the Motor Carrier Road Tax section. Also, as part of the "normal” tax base, non-highway uses of
gasoline or special fuel are exempt from taxation under IFTA. It isinherent in the structure of the
Motor Fuel Excise Tax, and therelated Motor Carrier Road Tax, that only fuel used on the highways
of West Virginiaistaxable. Therefore, any private or non-highway use of fuel by motor carriersis
not required to be reported on the IFTA tax return. Information on specific expenditures relating to
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the sal e of gasolineand special fuel for non-highway purposes can befound inthe Motor Fuel Excise
Tax section.

ORGANIZATION AND ANALYSIS

Refunds will be the only IFTA expenditures discussed in this section. The analysis for the
overpayment of motor fuel taxes includes arationale and the cost to the State.
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REFUNDS

A refund for overpayment of any motor fuel tax paid by a West Virginia-based interstate
motor carrier is available under IFTA. An analysis of this refund follows.

OVERPAYMENT OF MOTOR FUEL TAXES

STATUTE: West Virginia Code §11-14B-11(b)(2)
REFUND: Refund for overpayment of motor fuel taxesby aWest Virginia-based interstate
motor carrier
VALUE: $190,000 per year
Rationale

Overpayment of motor fuel taxes by a West Virginia-based interstate motor carrier is
refundable since the taxeswere never dueto the State. Thisrefundisnot atax expenditure because
itsimply providesfor areturn of fundsnever owed to West Virginia. Overpayment of taxesmay also
be recovered through a credit for use against future motor fuel taxes owed.
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TOBACCO PRODUCTSEXCISE TAX

OVERVIEW

The Tobacco Products Excise Tax Act was passed in 2001 and repl aced the Cigarette Excise
Tax with atax on both cigarettes and tobacco products other than cigarettes. Effective May 1, 2003,
the tax on cigarettes was raised to the rate of 55 cents on each pack of twenty cigarettes. Thetax is
imposed on every wholesaler, subjobber, subjobber dealer, retail deader and vending machine
operator by the purchase of stampsto be affixed to or impressed upon each package of cigarettesto
be sold. Stamps or meter impressions are purchased from the State Tax Commissioner and are
evidence of payment of the tax.

Effective January 1, 2002, an excisetax islevied on the sale of tobacco products other than
cigarettes at arate of 7 percent of the wholesal e price of each item or article sold. Tobacco products
to be taxed include cigars, snuff, chewing tobacco, and other non-cigarette tobacco products.

The excise tax on cigarettes and other tobacco products was created to provide revenue for
the General Revenue Fund of the State. There are two types of expenditures that apply to the
Tobacco Products Excise Tax, discounts and refunds. Discounts are allowed on al tax due on
cigarettes for affixing stamps and collecting and paying the tax as required by law. Wholesalers of
other tobacco products are also alowed a discount for collecting and remitting the tax. Discounts
are not considered to be a part of the "normal” tax base. However, refunds in this case help define,
and should be considered as part of, the "normal” tax base. Since the tax is on cigarettes meant for
retail sale, arefund isallowed on any unsal able merchandise returned to the manufacturer. Refunds
are also alowed on any unused or mutilated stamps.

ORGANIZATION AND ANALYSIS

Tobacco Products Excise Tax expenditures are divided into two groups as follows:

Discounts
Refunds

Theanalysis provided for each tax expenditureincludes arationalefor each item and the item's cost
to the State.
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DISCOUNTS
Discounts are allowed on all tax due for affixing stamps and collecting and paying the tax.
Discounts that apply are as follows:

Four Percent Discount on Stamp Purchases and for Collecting and Remitting the Tax
Commission for Banks Authorized to Set Meters or Sell Stamps

An analysis of these discounts follows.

FOUR PERCENT DISCOUNT ON STAMP PURCHASES
AND FOR COLLECTING AND REMITTING THE TAX

STATUTE: West Virginia Code §§11-17-4(b) and 11-17-9

DISCOUNT: A discount of four percent on all tax due for persons affixing stamps, collecting
and paying of tax as required and prescribed by this article

VALUE: $4.6 million per year

Rationale

The 4 percent discount allowed on purchases of stampsisgranted to taxpayersfor providing
the service of affixing stamps and collecting and remitting the tax on cigarettes and for collecting
and remitting the tax on other tobacco products.

COMMISSION FOR BANKSAUTHORIZED
TOSET METERSOR SELL STAMPS

STATUTE: West Virginia Code 811-17-1

DISCOUNT: The Tax Commissioner may appoint any bank or trust company authorized to do
business in the State, as his’her deputy for the purpose of selling stamps or
checking, setting and sealing meters; such deputy is alowed afee of one eighth
of one percent of the face value of al stamps sold

VALUE: Minimal
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Rationale

The commission for banks authorized to set metersor sell stamps exists as an incentive for
their assistance in providing the service of selling such stamps and collecting and remitting the tax.
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REFUNDS

A refund of the tax on cigarettesis available for any unused or mutilated stamps or for any
unsal able merchandise returned to the manufacturer with stamps affixed. An analysis of thisrefund
follows.

UNUSED OR MUTILATED STAMPS OR
UNSALABLE MERCHANDISE RETURNED TO MANUFACTURER

STATUTE: West Virginia Code 811-17-10

REFUND: Unused or mutilated stamps and stamps destroyed by fire or flood, or stamps or
meter impressions on cigarettes returned to manufacturer may be redeemed for
arefund of ninety-five percent of the face value of the stamps, less any discount
allowed on the purchase of the stamps

VALUE: $300,000 per year

Rationale
A refund for unused or mutilated stamps or unsalable merchandise returned to the
manufacturer exists as part of the "normal” tax base. Tax should not be paid on cigarette tax stamps
that are destroyed or on cigarettes that cannot be sold or used.

Revenue Analysis

The amount of refunds have been declining because manufacturers are not taking back as
many used or mutilated merchandise asin previous years.
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SOFT DRINKSTAX

OVERVIEW

The Soft Drinks Tax is an excise tax levied on al bottled soft drinks, al soft drink syrups,
and dry mixtures as defined by regulation, whether manufactured within or without this State. The
rates of tax are as follows:

1. on each bottled soft drink, atax of one cent on each sixteen and nine-tenths
fluid ounces or on each one-half liter, or portion thereof;

2. oneach gallon of soft drink syrup, atax of eighty cents, or on each four liters
of soft drink syrup atax of eighty-four cents, or portion thereof, and

3. on each ounce by weight of dry mixture, atax of one cent, or on each 28.35
grams, atax of one cent, or portion thereof.

The tax is imposed on any West Virginia manufacturer or producer of bottled soft drinks or soft
drink syrup for sale within this State. The tax also applies to distributors and wholesale or retail
dealerswho arethe original consignees of any bottled soft drink or soft drink syrup brought into the
State that was manufactured or produced outside of this State. In addition, the tax isimposed on any
out-of-state bottler who putsindicia on a product to be sold in West Virginia.

The excise tax on soft drinks was created for the sole purpose of providing revenue for the
construction, maintenance and operation of afour-year school of medicine, dentistry and nursing of
West Virginia University. The revenue collected is deposited into a special medical school fund.

There are only two types of expenditures that apply to the Soft Drinks Tax, discounts and
refunds. Discountsare not considered to be apart of the"normal” tax base. However, refundsin this
case help define, and should be considered as part of, the "normal” tax base. Since the tax is on soft
drinks meant for retail sale, arefund is allowed on any stamps, crowns or soft drinks, soft drink
powders or soft drink syrupsthat are destroyed by fire, lightning or flood. Refunds are also allowed
on soft drinks, syrups or powders exported from West Virginiaor destroyed pursuant to afederal or
State order. Because of the discounts on stamps and crowns, refunds are not alowed on tax paid
stamps or crownsin the case of breakage or destruction of containers stamped or crowned. Thisalso
appliesto the spoilation of soft drinks or syrups, or the loss or destruction of tax stamps or crowns.

In addition to the refunds mentioned above, several items specifically exempt from the Soft
Drinks Tax base help define, and are considered part of, the "normal” tax base. Although the term
"soft drinks" isinterpreted quite liberally, it does not apply to fluid milk to which no flavoring has
been added or to natural undiluted fruit or vegetabl e juices that may not be sweetened. Also, the tax
does not apply to 100 percent pure juice with sweetener added. These exempt items are not
considered expenditures for the purposes of this report and therefore will not be discussed further
in this section.
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ORGANIZATION AND ANALYSIS

Soft Drinks Tax expenditures are divided into two groups as follows:

Discounts
Refunds

Theanalysis provided for each tax expenditureincludes arationalefor each item and theitem's cost
to the State.
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DISCOUNTS

Discounts are alowed on the sale of both tax stamps and crowns for soft drinks. The
following discounts apply:

Sde Discount
Stamp sales of less than $25 No discount
Stamp sales of $25 or over and less than $50 5%

Stamp sales of $50 or more 10%

Crown sales 12.5%

Due to the small number of tax stamp discounts, they will be combined for the purposes of this
study. The following discounts are discussed:

Discount on Stamp Sales
Twelve and One-half Percent Discount on Crowns

An analysis of these discounts follows.

DISCOUNT ON STAMP SALES

STATUTE: West Virginia Code 811-19-5

DISCOUNT: Stamp sales of twenty-five dollars or over and less than fifty dollars, a discount
of five percent of the face value of all stamps sold; and on stamp sales of fifty
dollars or more, a discount of ten percent of the face value of all stamps sold

VALUE: $180,000 per year

Rationale

The discounts allowed on purchases of stamps exist for providing the service of affixing
stamps and collecting and remitting the tax.
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TWELVE AND ONE-HALF PERCENT DISCOUNT ON CROWNS

STATUTE: West Virginia Code 811-19-5

DISCOUNT: On the purchase of tax crowns, adiscount of twelve and one-half percent on the
value of the crowns

VALUE: $900,000 per year

Rationale
The 12.5 percent discount allowed on purchases of crowns exists for providing the service

of affixing the crowns and collecting and remitting the tax, and to allow for crowns lost through
breakage and spoilage.
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REFUNDS

A refund of the Soft Drinks Tax is available when the tax stamps or crowns or soft drinks,
soft drink powders or soft drink syrups are destroyed by fire, lightning or flood or must be destroyed
pursuant to federal or State order. A refund isalso available when the soft drinks, syrupsor powders
are exported out of this State. The following refunds are discussed in this section:

Destruction of Soft Drink Tax Stamps, Crowns or Soft Drinks
Soft Drinks, Syrups or Powders Exported Out-of-State

Analysis of these refunds follows.

DESTRUCTION OF SOFT DRINK TAX STAMPS,
CROWNS OR SOFT DRINKS

STATUTE: West Virginia Code 811-19-5

REFUND: Refunds are alowed when tax stamps or crowns or soft drinks, soft drink
powdersor soft drink syrups, upon whichtax hasbeen paid, aredestroyed by fire,
lightning or flood; or are required to be destroyed pursuant to federal or State
order

VALUE: $0 per year

Rationale

Therefund for stamps, crowns or soft drink products that are destroyed by fire, lightning or
flood exists as part of the "normal” tax base. Tax should not be paid on stamps or crowns or soft
drinks that are destroyed and cannot be sold or used.

Revenue Analysis

The refund for tax stamps, crowns or soft drink products that have been destroyed has not
been claimed in recent years. No accidents have been reported in the last few years involving soft
drink manufacturers or distributors. Technological improvements are another reason for the lack of
refund requests. Soft drink product containers have become more durable in recent years as
manufacturers switched from glass bottles to cans and plastic containers. Since these soft drink
product containers are more durable, the products with tax stamps and crowns already attached are
not as easily destroyed.
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SOFT DRINKS, SYRUPS OR POWDERS
EXPORTED OUT-OF-STATE

STATUTE: West Virginia Code 811-19-5

REFUND: Refunds are alowed when soft drinks, syrups or powders upon which tax has
been paid are exported from this State

VALUE: $70,000 per year

Rationale

The purpose of thisrefund isto excludefrom taxation soft drinks, syrupsor powdersnot sold
or used within this State.
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BEER BARREL TAX

OVERVIEW

The Beer Barrel Tax is levied at the rate of $5.50 per barrel of thirty-one gallons of
"non-intoxicating beer" manufactured and sold in this State, whether contained or sold in barrels,
bottles or other containers. The tax also applies to distributors who are the original consignees of
non-intoxicating beer manufactured outside this State and brought into the State for sale. The Beer
Barrel Tax does not apply to non-intoxicating beer manufactured by a brewpub.

The term "non-intoxicating beer" refers to the following products of the brewing industry:
cereal malt beverages, beer, lager beer, ale, malt coolers and other similar items. A product that
contains at least 0.5 percent alcohol by volume, but not more than 4.2 percent alcohol by weight or
6 percent by volume, whichever is greater, is considered "non-intoxicating beer."

Except for the exemption of brewpubs, there are no tax expenditures that apply to the Beer
Barrel Tax. Unlike the other excisetaxesin this study, there are no refunds or discountsthat pertain
to the Beer Barrel Tax.

ORGANIZATION AND ANALYSIS

The brewpub exemption from the Beer Barrel Tax isdiscussed in this section. The analysis
includes arationale for the item and the item's cost to the State.
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EXEMPTIONS

The only item exempted from the Beer Barrel Tax isnon-intoxicating beer manufactured by
abrewpub. An analysis of this exemption follows.

BREWPUBS
STATUTE: West Virginia Code §811-16-13(a)
EXEMPTION: The barrel tax shall not apply to non-intoxicating beer manufactured by a
brewpub
VALUE: Cannot be disclosed!

Rationale

Theexemptionfor brewpubsexistsinorder to promote small-scale manufacturingwithinthe
State.

1 Due to taxpayer confidentiality
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WINE LITER TAX

OVERVIEW

TheWineLiter Tax islevied on al wine sold by suppliersto distributors, except wine sold
to the Alcohol Beverage Control Commissioner. As of April 30, 1983, thetax islevied at arate of
26 cents per liter. Collections of the Wine Liter Tax are deposited into the General Revenue Fund.

Refunds are the only types of expenditures that apply to the Wine Liter Tax. Refunds help
define, and should be considered as part of, the "normal” tax base. Since the tax is meant to be
imposed on winethat will eventually sell at theretail level, arefund isalowed on winelost through
fire or casuaty. A refund or credit is also allowed on tax erroneously or illegally collected. Since
these refunds are part of the "normal" tax base, they are not considered true expenditures for
purposes of this study.

ORGANIZATION AND ANALYSIS

Although not a true tax expenditure, refunds are anayzed in this section. The anaysis
provided for each tax refund includes arationale for each item and the item's cost to the State.
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REFUNDS
As part of the "normal" tax base, refunds of tax paid on liters of wine are alowed for the
following reasons:

Erroneoudly or Illegally Collected Taxes
Wine Lost through Fire or Casualty

An analysis of these items follows.

ERRONEQOUSLY ORILLEGALLY COLLECTED TAXES

STATUTE: West Virginia Code 860-8-5
REFUND: Refund or credit will be granted for any tax erroneously or illegally collected
VALUE: Minimal

Rationale

This refund exists to protect the taxpayer and to enable the taxpayer to reclaim taxes that
should not have been paid.

WINE LOST THROUGH FIRE OR CASUALTY

STATUTE: West Virginia Code 860-8-5

REFUND: Refund of wine lost through fire or casualty, other than breakage, when the
amount of tax paid exceeds $50

VALUE: $0 per year
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Rationale

A refund for taxes of over $50 paid on winelost through fire or casualty, other than breakage,

existsas part of the"normal" tax base. Tax should not be paid on winethat islost and cannot be sold
or used.

Revenue Analysis
Therefund for winelost through fire or casualty when taxes of over $50 have been paid has

not been takeninrecent years. Thismay be because the refund excludes breakage of products, which

is probably the most likely accident to occur on adaily basis. There have been no reported fires or
other casualties by suppliersin recent years.
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PROPERTY TAXES

PROPERTY TAX

OVERVIEW

The Property Tax, which was enacted in 1863, isone of the oldest forms of taxation in West
Virginia. This tax is administered by county officials and officials of several State government
agencies. For the purposes of taxation, property can bedivided into two categories:. real and personal.
Real property island and anything permanently attached to land and owned by the owner of the land.
Personal property is all other objects or rights that can be owned. Personal property can aso be
categorized astangible and intangible. Generally, intangible property consists of rightsto, or claims
against, other property or services. In West Virginia, the Property Tax is levied on all rea and
personal property, except that which is specifically exempt in the West Virginia Code. Most of the
exemptionsdiscussedinthisstudy have beenin effect sincethe Property Tax lawswerefirst enacted.

Less than 0.5 percent of al the Property Taxes collected in West Virginia goes to State
government. The other beneficiaries of the Property Tax are county boards of education, county
commissions and municipalities. For the fiscal year ending June 30, 2008, $1.3 billion in Property
Taxeswaslevied by the State, county boards of education, county commissions and municipalities.
The following list shows the amount of Property Taxes levied by each levying body for the fiscal
year ending June 30, 2008 (Tax Y ear 2007).

Levying Body Taxes Levied
State $ 5,351,156
County 328,290,839
School Boards 843,356,672
Municipalities 100,366,489
Total $1,277,365,156

TheProperty Tax islevied at different tax rates depending ontheclass of property. The State
rateisset inthe West Virginia Constitution. Each county and municipality can imposeits own rates
of property taxation. The West Virginia Legislature sets the rate of tax for county boards of
education. Thisrate is used by al county boards of education Statewide. The following classes of
property are used for tax purposes.

Class| a.  All tangible persona property used exclusively in agriculture,
including horticulture and grazing, and
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b. @l products of agriculture, including livestock, while owned by the
producer

Classll a  All property owned, used and occupied by the owner exclusively
for residential purposes, and
b. al farmsincluding land used for horticulture and grazing, which are
occupied and cultivated by their owners or bona fide tenants.

Classlll  All real and personal property situated outside municipalities, exclusive
of Classes| and II.

ClasslV  All real and personal property situated inside municipalities, exclusive of
Classes| and 1.
The maximum current tax rates shown in the table below for each local taxing authority are

given in terms of class of property.

MAXIMUM PROPERTY TAX RATES
Rates in dollars per $100

Taxing

Authority Class| Classli Classllil Class IV
State $.0025 $.0050 $.0100 $.0100
County 1430 .2860 5720 5720
School Boards 2295 4590 .9180 .9180
Municipalities 11250 .2500 -- .5000

$.5000 $1.0000 $1.5000 $2.0000

Amendments to the State Constitution provide that these maximum rates can be temporarily
exceeded by all the taxing authorities except State government. The voters of each taxing authority
must approve any excess levy of tax proposed for their municipality, school board or county by a
prescribed mgjority. The average actual tax rates per $100 of assessed val uation for the 2007 tax
year, expressed in rounded dollars, are shown in the following table.
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ACTUAL TAX YEAR 2007 PROPERTY TAX RATES
Rates in dollars per $100 of assessed valuation

Average
Class| $ .46
Class | 1.18
Classlli 217
Class IV 2.94

Statewide, theaverageratefor al property is$1.91 per $100 of assessed valuation. Beginningin Tax
Y ear 2008, all Class | property will be completely exempt from all property taxes.

ESTIMATING COSTSOF TAX EXPENDITURES

Severa sources of information were used to determine the expenditure valuations. These
include publications from the United States Bureau of the Census and the West Virginia Public
Service Commission and surveys conducted by the Research Division. Estimates were cal cul ated
using tax levy rates provided by the Chief Inspector Division of the State Auditor’s Office and
include all regular, specia and excess levy rates. The estimates were based on an assumed
equalization rate of 60 percent.

ORGANIZATION AND ANALYSIS

Although al property is presumed to be taxable until its owner proves otherwise, there are
many possi ble exemptionsfrom the Property Tax. Theexemptionscan bedividedinto seven distinct
groups. Thefollowing isthe list of groups used in this study:

Government Exemptions

Educational Exemptions

Exemptions for Church Property

Exemptions for Property Owned by Nonprofit Organizations
Miscellaneous Exemptions

Property Valuation Preferences

Homestead Exemption

An analysis provided for each tax expenditure includes arationale for each item and theitem’ s cost
to the State and local governments.

! Rates include excess levy rates.
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GOVERNMENT EXEMPTIONS

Exemptions from Property Tax are granted to severa different government entities. The
exemptions included in this section are as follows:

United States Government Property

State Government Property

Local Government Property

Property Belonging to Another State

Government Property Subject to Lease Purchase Agreements
Government-Owned Waterworks and Electrical Power Systems

Rationale

The exemption for property of the United Statesisrequired by thefederal supremacy clause
in the United States Constitution. Since state and local governments are prohibited from levying
direct taxes upon the United States government, this exemption is not atrue tax expenditure.

Unlike the exemption for property belonging to the United States government and its
agencies, taxation of State property and local government property used for public purposesis not
prohibited by constitutional restrictions. However, if the State imposed a Property Tax on State
property andlocal government property used for public purposes, thiswould resultinincreased costs
to those entities. An increase in costs to State and local governments would possibly result in an
unintended transfer of funds from one government entity to another.
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UNITED STATES GOVERNMENT PROPERTY

STATUTE: West Virginia Code 811-3-9(a)(1)

EXEMPTION: Property that belongs to the United States government, other than property
permitted by the United States to be taxed under state law

VALUE: State $ 30,000
County $1,640,000
School Boards $3,800,000
Municipalities $ 410,000
Revenue Analysis

All real and personal property belonging to the United States government is exempt from
Property Tax in West Virginia. Thisincludes all public corporations and other agencies created by
thefederal government for national purposes. Thisexemption doesnot include private corporations
hired by the United States government.

STATE GOVERNMENT PROPERTY

STATUTE: West Virginia Code 811-3-9(a)(2)

EXEMPTION: Property that belongs exclusively to the State

VALUE: State $ 280,000
County $17,110,000
School Boards $39,620,000
Municipalities $ 4,270,000
Revenue Analysis

All real and personal property belonging exclusively to the State of West Virginiaisexempt
from Property Tax inthis State. Thisestimate does not include property belonging to State colleges
and universities because such property is included in the exemption for educational institutions
presented later in this report.
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LOCAL GOVERNMENT PROPERTY

STATUTE: West Virginia Code 811-3-9(a)(3)

EXEMPTION: Property that belongs exclusively to any county, district, city, village or town in
this State and used for public purposes

VALUE: State $ 300,000
County $18,490,000
School Boards $42,810,000
Municipalities $ 4,610,000
Revenue Analysis

This exemption includes property owned by counties and municipalities, including the
property of any parks and recreation commissions or county development authorities created by a
county commission. Property used for municipal and county waterworks is not included in the
calculationsfor thisexemption. Also not included is property owned by county boards of education,
which isincluded in the exemption for educational institutions discussed later in this section.

PROPERTY BELONGING TO ANOTHER STATE

STATUTE: West Virginia Code 811-3-9(a)(4)

EXEMPTION: Property, located in this State, belonging to any city, town, village, county or
other political subdivision of any other state when it is used for public purposes

VALUE: Negligible

Revenue Analysis

Property located in West Virginiathat belongsto any municipality, county or other political
subdivision of another stateisexempt from Property Tax in West Virginiaif the property isused for
public purposes. The value of this exemption is negligible since there is little property of thistype
within West Virginia
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GOVERNMENT PROPERTY SUBJECT TO LEASE PURCHASE AGREEMENTS

STATUTE:

EXEMPTION:

VALUE:

STATUTE:

EXEMPTION:

VALUE:

West Virginia Code 811-3-9(a)(27)

All property belonging to the state, any county, district, city, village, town or
other political subdivision or any state college or university which is subject to
alease purchase agreement and which providesthat, during theterm of thelease
purchase agreement, title to the leased property rests in the lessee so long as
lessee is not in default or shall no have terminated the lease as to the property

Not available

GOVERNMENT-OWNED WATERWORKS
AND ELECTRICAL POWER SYSTEMS

West Virginia Code §88-19-4

Personal and real property of amunicipality or acounty which was acquired and
constructed for the purposes of awaterworks system or electrical power system
and any leasehold interest in such systems which are held by other persons

State $ 130,000
County $ 7,980,000
School Boards $20,810,000
Municipalities $ 2,420,000
Revenue Analysis

Property used for amunicipa or county waterworks is exempt from Property Tax in West
Virginia Additionally, the property used for municipal and county electrical power systems is
exempt. An exemption for thistype of property isjustified for tax equity purposesonly if the service
does not compete with a similar service available from a non-government utility.
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EDUCATIONAL EXEMPTIONS

Certain types of property related to education are exempt from Property Tax in West
Virginia These exemptionsinclude the following:

Property Used for Educational Purposes
Property Whose Income Supports Institutions of Higher Education
Dormitories, Literary Halls and Clubrooms
Rationale
These exemptions presumably exist to maximize funding of education since atax on school

property would result in the net transfers of some funds from the schools to the State, county
commissions, and municipalities.

PROPERTY USED FOR EDUCATIONAL PURPOSES

STATUTE: West Virginia Code 811-3-9(a)(9)

EXEMPTION: Property belonging to, or held in trust for, colleges, seminaries, academies and
free schools when it is used for educational, literary or scientific purposes
including books, apparatus, annuities and furniture

VALUE: State $ 440,000
County $26,230,000
School Boards $69,910,000
Municipalities $11,600,000
Revenue Analysis

Thisexemption appliesto property directly used for education, literary or scientific purposes
by colleges, seminaries, and public and private el ementary and secondary schools. However, colleges
must have approval from the Board of Trustees of the University System of West Virginia or the
Board of Directorsof the State College System of West Virginiato grant degrees of higher education
to qualify for this exemption. The educational, literary or scientific use of the property must be the
primary use of the property.
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PROPERTY WHOSE INCOME SUPPORTS
INSTITUTIONSOF HIGHER EDUCATION

STATUTE: West Virginia Code 811-3-9(a)(10)

EXEMPTION: Property belonging to, or held in trust for, colleges and universities located in
West Virginia, or any publicor privatenonprofit foundation or corporationwhich
receives contributions exclusively for such college or university, if the property
or dividends, interest, rents or royalties derived therefrom are used or devoted to
educational purposes of such college or university

VALUE: State Minimal
County $ 570,000
School Boards $1,310,000
Municipalities $ 490,000
Revenue Analysis

Toqualify for thisexemption, the property must meet severa conditions. The property must
belong to or be held in trust by aWest Virginiacollege or university or apublic or private nonprofit
foundation that receives contributions exclusively for an institution of higher education in West
Virginia. In addition, the property, or the dividends, interest, rents and royalties derived from the
property, must be used for the educational purposes of the college or university. The property must
belong exclusively to the college, university or foundation.
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DORMITORIES, LITERARY HALLSAND CLUBROOMS

STATUTE: West Virginia Code 811-3-9(a)(15)

EXEMPTION: All real estate, not exceeding one-half acre in extent, and the buildings thereon,
used exclusively by any college or university society asaliterary hall, dormitory
or clubroom, if not used with a view to profit, including, but not limited to,
property owned by afraternity or sorority organization affiliated with auniversity
or college, or property owned by anonprofit housing corporation or similar entity
on behalf of afraternity or sorority organization affiliated with a university or
college, when the property is used as residential accommodations, or as a
dormitory, for members of the organization

VALUE: State $ 30,000
County $1,860,000
School Boards $4,920,000
Municipalities $1,410,000
Revenue Analysis

All real estate not exceeding one-half acreand any building onthat property used by acollege
or university organization asaliterary hall, dormitory or clubroom is exempt from Property Tax in
West Virginia. Thisincludes property used as residential accommodationsfor sorority or fraternity
members and property owned by a nonprofit housing corporation and used as dormitories for
students. In order for the property to be exempt, any revenue generated from that property must not
exceed the cost of maintaining that property and the reasonabl e operating costs of the organization.
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EXEMPTIONS FOR CHURCH PROPERTY

Several exemptions exist for churches and religious organizations. These include the
following:

Property Used Exclusively for Divine Worship
Parsonages
Securities Sold by Churches and Religious Organizations
Rationale
The exemptions for churches were presumably enacted to avoid State interference with

church activities.

PROPERTY USED EXCLUSIVELY FOR DIVINE WORSHIP

STATUTE: West Virginia Code 811-3-9(a)(5)

EXEMPTION: Property used exclusively for divine worship

VALUE: State $ 150,000
County $ 9,080,000
School Boards $21,030,000
Municipalities $ 2,260,000
Revenue Analysis

This exemption applies only to property used exclusively for divine worship. Property
considered to be used for "divine worship” includes property used for religious services, for
educational activities, such as Sunday School or Hebrew School classes, and for meetings and other
activitiesheld to further thereligiousactivities of the organi zation. Property used for divineworship
usually qualifies for the exemption for property used for charitable purposes as well.
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PARSONAGES

STATUTE: West Virginia Code 811-3-9(a)(6)

EXEMPTION: Parsonages and the household goods and furniture pertaining thereto

VALUE: State Minimal
County $ 550,000
School Boards $1,260,000
Municipalities $ 140,000
Revenue Analysis

Parsonages and the household goods of these residences are exempt from Property Tax in
West Virginia. In order for the property to qualify for this exemption, the parsonage must be owned
by thetrustees of the church and must be used asahome by the pastor, priest, bishop or other similar
leader of that church. The household goods excluded from taxation by this exemption are those
owned by the church and do not include those goods owned by the pastor or other leader. However,
household goods owned by the resident of the parsonage would be exempt under the exemption for
al household goods and personal effects.

SECURITIESSOLD BY CHURCHES
AND RELIGIOUS ORGANIZATIONS

STATUTE: West Virginia Code 811-3-9(a)(7)

EXEMPTION: Mortgages, bondsand other debt securitiesin the hands of bonafide ownersand
holders when the securities are issued and sold by churches and religious
societies for the purposes of gaining money to be used in the erection of church
buildingsto be used exclusively for divine worship or for the purpose of paying
indebtedness thereon

VALUE: Minimal

Revenue Analysis

Mortgages, bonds and other types of debt securities sold by churches and religious societies
to secure money to be used in the erection of church buildings used exclusively for divine worship
are exempt from Property Tax in West Virginia. Although this exemption is church-related, the
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taxpayers who are exempt from Property Tax in West Virginia on these types of debt instruments
are the owners and holders of the securities, not the churches.
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EXEMPTIONSFOR PROPERTY
OWNED BY NONPROFIT ORGANIZATIONS

The property of various nonprofit organizations is exempt in West Virginia. The
organizationswhose property is partialy or completely exempt from Property Taxesareasfollows:

Libraries

Charitable and Benevolent Organizations

Nonprofit Corporations Distributing Electricity, Water or Natural Gas or Providing Sewer
Services

Public Institutions for the Deaf, Mute and Blind

Nonprofit Hospitals

Houses of Refuge, Lunatic or Orphan Asylums, and Homes for Those in Need

Fire Departments

Rationale
Theseexemptionsgenerally invol veorganizationsproviding socialy desirableservices, often

for low-incomeindividuals. These exemptionsexist to promotethe social welfareand public service
activities of these organizations.

LIBRARIES

STATUTE: West Virginia Code 811-3-9(a)(11)

EXEMPTION: Public and family libraries

VALUE: State $ 10,000
County $ 700,000
School Boards $1,690,000
Municipalities $ 470,000
Revenue Analysis

Both real and personal property owned by public and family libraries are exempt under this
expenditure. Family libraries only qualify for this exemption if the materials kept in the library are
availablefor use by the public. All books, manuscripts, musical scores and other literary, scientific
or artistic writingsor materials owned by thelibrary are exempt. In addition, personal property, such
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as desks and audiovisua equipment, necessary for the operation of the library and the building that
houses the materials is exempt.

CHARITABLE AND BENEVOL ENT ORGANIZATIONS

STATUTE: West Virginia Code 8811-3-9(a)(12) and 11-3-9(a)(16)

EXEMPTION: Property used for charitable purposes and not held or leased out for profit
(W. Va Code §11-3-9(a)(12))

Property used by benevolent associations, not conducted for private profit
(W. Va Code 811-3-9(a)(16))

VALUE: State $ 40,000
County $2,240,000
School Boards $5,200,000
Municipalities $ 560,000
Revenue Analysis

Charities are eligible for an exemption from Property Tax in West Virginia under certain
conditions. The charity must be operated on anonprofit basis, must directly benefit society and must
be exempt from federal income tax as a 501(c)(3) or (4) organization. In addition, the primary and
immediate use of the property must be for one or more charitable purposesin order for the property
to be exempt.

Some property belonging to afraternal, benevolent or relief society or association isexempt
from the Property Tax in West Virginia. In order for the property to be exempt, it must be used
primarily for charitable purposes. Lodges, meeting halls, clubhouses, and other buildings, which are
used mainly for social purposes for the enjoyment of the members, are not exempt.
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NONPROFIT CORPORATIONSDISTRIBUTING ELECTRICITY, WATER OR
NATURAL GASOR PROVIDING SEWER SERVICES

STATUTE: West Virginia Code 811-3-9(a)(13)

EXEMPTION: Property used for public purposes of distributing electricity, water or natural gas
or providing sewer services by aduly chartered nonprofit corporation when such
property is not held, leased or used for profit

VALUE: State $ 120,000
County $ 7,090,000
School Boards $18,340,000
Municipalities $ 1,740,000
Revenue Analysis

Property held by a duly chartered nonprofit corporation that distributes electricity, water or
natural gas or provides sewer servicesfor public purposesis exempt. To qualify for this exemption
the property must not be used for profit.

PUBLIC INSTITUTIONSFOR
THE DEAF, MUTE AND BLIND

STATUTE: West Virginia Code 811-3-9(a)(17)

EXEMPTION: Property belonging to any public institution for the education of the deaf, mute
or blind

VALUE: Minimal

Revenue Analysis

Thisexemption appliesto any publicinstitution for the education of the deaf, mute and blind.
Sincethere are very few of these types of ingtitutionsin West Virginia, the value of this exemption
isminimal if considered in isolation from other exemptions. However, repea of this exemption
would not affect Property Tax revenue since these types of institutions would qualify for another
exemption, such as that for charitable purposes.
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NONPROFIT HOSPITALS

STATUTE: West Virginia Code 811-3-9(a)(17)
EXEMPTION: Property belonging to any hospital not held or leased out for profit

VALUE: Not available

Revenue Analysis

Nonprofit hospitals qualify for an exemption only if the primary and immediate use of the
property isfor charitable purposes. Any health care organization or hospital operated for the private
gain of physicians, officers or members of the board of the ingtitutions does not qualify for this
exemption.

HOUSES OF REFUGE, MENTAL HEALTH FACILITIES, ORPHANAGES
AND HOMESFOR THOSE IN NEED

STATUTE: West Virginia Code 8811-3-9(a)(18) and 11-3-9(a)(19)

EXEMPTION: House of refuge and mental health facility or orphanage (W.Va. Code 811-3-
9(a)(18))
Homes for children or for the aged, friendless or infirm, not conducted for
private profit (W. Va. Code §11-3-9(a)(19))

VALUE: Minimal

Revenue Analysis
Thefollowing typesof property are specifically exempted from West VirginiaProperty Tax:

houses of refuge, such as a community shelter for battered women,
mental health facilities;

orphanages;

homes for children, and

homes for the aged, the friendless or the infirm.

agrwDNPE

To qualify for an exemption from Property Tax, the property must be used for charitable purposes.
A homefor the aged, friendless, or infirm or for children does not qualify if, to gain admittance to
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thehome, a person must deposit asubstantial amount of money that coul d be equated as prepayment
of rent. Homesalso do not qualify if they require an application fee, damage deposit, or room charge
unless the charge is substantially less than market value.

Although there is a specific exemption for these homes and shelters, the institutions would
qualify for an exemption either as a charitable organization, an educational institution, or a
government entity. Therefore, repeal of this exemption would have no impact on Property Tax
revenue.

FIRE DEPARTMENTS

STATUTE: West Virginia Code 811-3-9(a)(20)

EXEMPTION: Fire engines and implements for extinguishing fires, and property used
exclusively for the safekeeping thereof, and for the meeting of fire companies

VALUE: State $ 20,000
County $1,190,000
School Boards $2,890,000
Municipalities $ 410,000
Revenue Analysis

All fire engines, equipment used to extinguish fires and all other equipment used by
firefighters and the building and land used by the fire department to store those items are exempt
from Property Tax in West Virginia. Sincefire equipment owned by State, county and municipal fire
departments is exempt under the exemption for State and local governments, the value of that
equipment wasnot included in the cal cul ations of the value of thisexemption. The exemption value
is based only on the value of equipment and real property owned by volunteer fire departments.
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MISCELLANEOUS EXEMPTIONS

The West Virginia Code provides for several miscellaneous exemptions that cannot be
classified in the above-listed groups. The following is a list of the exemptions not previously
discussed:

Property Used for Area Economic Development Purposes
Inventory Property Stored Whilein Transit

Cemeteries

Property Used in the Subsistence of Livestock

Household Goods and Personal Effects

Bank Deposits and Money

Farm Equipment, Crops and Livestock

Capital Stock

Class | Intangible Property

An analysis of these exemptions follows.

PROPERTY USED FOR AREA ECONOMIC DEVELOPMENT PURPOSES

STATUTE: West Virginia Legislative Regulation §11-3-20.1

EXEMPTION: Property used for areaeconomic devel opment purposes by nonprofit corporations
when such property is not leased for profit whose purposeisto develop specid
programs to improve the quality of socia participation in community life,
contribute to the elimination of poverty and establish permanent economic and
social benefitsin urban or rural low-income areas

VALUE: Not available

Rationale
This exemption presumably exists to encourage economic development in the State. The

exemption appliesto property owned by community devel opment corporations or property used by
certain nonprofit corporations.
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INVENTORY PROPERTY STORED WHILE IN TRANSIT

STATUTE: West Virginia Code 811-5-13

EXEMPTION: Tangible persona property which is moving in interstate commerce through
West Virginia, or which was consigned from a point of origin outside the State
to awarehousewithin the Statefor storageintransit to afinal destination outside
the State

VALUE: $13.2 million per year

Rationale
This exemption, also known as the "Freeport Exemption”, was approved by the votersin a

Constitutional Amendment to encourage the development and maintenance of goods distribution
centersin the State.

CEMETERIES

STATUTE: West Virginia Code 811-3-9(a)(8)

EXEMPTION: Cemeteries, except for certain personal property of commercia cemeteries,
including any sites of unmarked graves which have been certified as such by the
Division of Culture and History

VALUE: Not available

Rationale

This exemption relates specifically to burial plots at cemeteries and unmarked graves
certified by the Division of Culture and History. This exemption presumably exists because of the
use of the property as aburia site. Such property cannot readily be used for other purposes.

For purposes of this exemption, property classified as cemetery property includes property
whereremains are buried or interred, tombstones, and access roads to service the property. Family-
owned cemeteries are exempt only if theimmediate use of the entire parcel of land isasacemetery.
Property owned by acemetery company, such asofficefurniture, office buildingsand chapels, isnot
exempt from Property Tax.
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Revenue Analysis

An accurate estimate of the value of this exemption could not be made since the property
actually belongsto theindividual swho own theburial |ots, not the cemetery companieswho operate
the cemeteries.

PROPERTY USED IN THE SUBSISTENCE
OF LIVESTOCK

STATUTE: West Virginia Code 811-3-9(a)(21)

EXEMPTION: All property to be used in the subsistence of livestock on hand at the
commencement of the assessment year

VALUE: State Minimal
County $160,000
School Boards $290,000
Municipalities Not applicable
Rationale

This exemption aids farmers by exempting all feed and other items intended to be used to
feed livestock owned or kept by thefarmer. Thisexemptionisfor the personal property afarmer uses
in the subsistence of livestock the farmer owns.
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STATUTE:

EXEMPTION:

VALUE:

HOUSEHOLD GOODSAND PERSONAL EFFECTS

West Virginia Code §811-3-9(8)(22), 11-3-9(a)(24), 11-3-9(a)(25) and 11-3-
9(2)(26).

Household goodsto the val ue of two hundred dollars, whether or not held or used
for profit (W. Va Code §11-3-9(a)(22)

Household goods, which for purposes of this section means only persond
property and househol d goods commonly found withinthehouseanditems
used to care for the house and its surrounding property, when not held or
used for profit (W. Va. Code 8§11-3-9(a)(24))

Personal effects, which for purposes of thissection meansonly articlesand items
of persona property commonly worn on or about the human body or
carried by a person and normally thought to be associated with the person
when not held or used for profit (W. Va. Code 8§11-3-9(a)(25))

Dead victuals laid away for family use (W. Va. Code 811-3-9(a)(26))

Not available

Rationale

Thisexemption benefitstaxpayersby exempting their househol d goodsand personal effects.
These items were exempted to limit invasion of privacy. Also, there would be administrative and
compliance difficulties associated with the collection of Property Tax on these items.

STATUTE:

EXEMPTION:

VALUE:

BANK DEPOSITSAND MONEY

West Virginia Code 811-3-9(a)(23)

Bank deposits and money

State $ 410,000
County $25,850,000
School Boards $59,850,000
Municipalities $ 6,440,000

145



Rationale
This exemption presumably existsin recognition of the difficulty in administering atax on
intangible assets. However, the exemption was limited to bank deposits and money.
Revenue Analysis
The exemption values listed are based on bank deposits and do not include cash on hand.

Thesevaluesa so do not includecoin collections, which aretreated as cash and arethereforeexempt,
unless the collections are being maintained for the purposes of future profit.

FARM EQUIPMENT, CROPSAND LIVESTOCK

STATUTE: West Virginia Code 811-3-9(a)(28)

EXEMPTION: All implements, equipment, machinery, vehicles, supplies, crops and livestock
used to engage in commercial farming

VALUE: State Minimal
County $330,000
School Boards $610,000
Municipalities Not applicable
Rationale

This exemption exists for items that are specifically used in commercia farming.

CAPITAL STOCK

STATUTE: West Virginia Code 811-5-6
EXEMPTION: Sharesin companies whose stock is assessed

VALUE: Not available
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Rationale

This exemption exists to avoid double taxation since the exemption only applies to shares
in companies that have already been assessed Property Tax on their assets. This exemption only
applies to shares owned by taxpayersin West Virginia.

STATUTE:

EXEMPTION:

VALUE:

CLASSI| INTANGIBLE PROPERTY

West Virginia Code §11-1C-1b

Intangible personal property with tax situs in this state shall be exempt from ad
valorem property tax beginning tax year onethousand nine hundred ninety-eight:
Provided, That such property shall be subject to ad valorem property tax and
taxed at fifty percent of assessed value for tax year one thousand nine hundred
ninety-eight; at forty percent of assessed valuefor thetax year one thousand nine
hundred ninety-nine; at thirty percent of assessed value for the tax year two
thousand,; at twenty percent of assessed valuefor the tax year two thousand one;
at ten percent of assessed valuefor thetax year two thousand two and eliminated
completely for the tax year two thousand three and thereafter

Cannot be deter mined

Rationale

Thisexemption was approved by the votersin a Constitutional Amendment and presumably
existsin recognition of the difficulty in administering atax on intangible assets.
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PROPERTY VALUATION PREFERENCES

TheWest VirginiaCode provides special valuation proceduresfor certain types of property.
In the determination of tax appraisals, these valuation procedures generally place a greater weight
upon actual economic use rather than market valuation based on the highest and best use of the
property. The following types of property are subject to special valuation procedures which result
in apartial exclusion from taxation:

Farm Real Estate Property

Managed Timberland

Qualified Continuing Care Retirement Communities
Pollution Control Facilities

Specidized Manufacturing Production Property
Qualified Capital Additionsto Manufacturing Facilities
Specia Aircraft Property

Senior Citizen Property Tax Payment Deferment

An analysis of these preferences follows.

FARM REAL ESTATE PROPERTY

STATUTE: West Virginia Code §11-1A-10

PREFERENCE: With respect to farm property, the tax commissioner shall appraise such
property so as to ascertain its fair and reasonable value for farming
purposes regardless of what the value of the property would beif used for
some other purpose, and the value shall be arrived a by giving
consideration to the fair and reasonabl e income which the property might
be expected to earn in the locality wherein situated, if rented

VALUE: $12.9 million per year

Rationale

This preference presumably existsto encourage the preservation of farming activitieswithin
the State. If such property is actually used for viable farming activity, then the preference exists to
discourage the conversion of such property over to alternative uses. This preference appliesto real
property designated for farm use.
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MANAGED TIMBERLAND

STATUTE: West Virginia Code 811-1C-11b(a)

PREFERENCE: Property certified by the Division of Forestry asmanaged timberland shall
be valued based upon the land's potential to produce future income
according to its use and productive potential as managed timberland

VALUE: $4.7 million per year

Rationale

This preferential valuation treatment was approved by the voters in a constitutional
amendment to encourage the devel opment and maintenance of managed timberlandinthe State. The
preference arose out of concern that excessive property taxation encourages the clear-cutting of
forest land. Managed timberland isdefined by | egislative regulation to include surface real property
of at least ten contiguous acres which is devoted to forest use, has sufficient numbers of
commercially valuable trees and is managed pursuant to a State-approved plan.

QUALIFIED CONTINUING CARE RETIREMENT COMMUNITIES

STATUTE: West Virginia Code 811-4-3

PREFERENCE: Property belonging to qualified continuing care retirement communities, which
are defined as being

a.  owned by acorporation or other organization exempt from
federal income taxes under the Internal Revenue Code;

b.  used in amanner consistent with the purpose of providing
housing and health care for residents, and

c.  receiving no Medicaid funding under the provisions of W.
Va Code §89-4

isincluded under the provisions of the “Tax Limitations Amendment”.

VALUE: State Minimal
County $ 90,000
School Boards $240,000
Municipalities $ 30,000
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Rationale
This preferentia treatment presumably exists to benefit retirement communities providing
housing and health careto West Virginiacitizenswho areno longer ableto livein their own homes,
which are classified as Class Il property. The tax rate is equivalent to the tax rate imposed upon
citizens who own their own homes.
Revenue Analysis
The preferential treatment is only for retirement communities that are exempt from federal

income taxes and that received no Medicaid funding.

POLLUTION CONTROL FACILITIES

STATUTE: West Virginia Code §11-6A
PREFERENCE: The value of a pollution control facility first placed into operation
subsequent to July 1, 1973, shall ... be deemed to be its salvage value.
VALUE: $43.4 million per year
Rationale

Thispreferential trestment recognizesthelimited economic benefits associ ated with pollution
control facilities. Pollution control facilities are appraised at 5 percent of original cost.

SPECIALIZED MANUFACTURING PRODUCTION PROPERTY

STATUTE: West Virginia Code 811-6E

PREFERENCE: The value of specialized manufacturing production property shall ... beits
salvage value.

VALUE: $500,000 per year
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Rationale
Specialized manufacturing production property includesmolds, jigs, dies, forms, patternsand

templates directly used in manufacturing. This preferential treatment recognizesthe limited uses or
useful life of thistype of property. Such property is appraised at 5 percent of origina cost.

QUALIFIED CAPITAL ADDITIONSTO MANUFACTURING FACILITIES

STATUTE: West Virginia Code 811-6F

PREFERENCE: The value of a certified capital addition which exceeds $50 million added
to an existing manufacturing facility withan original cost valuation of $100
million or more first placed into operation for tax years beginning on or
after July 1, 1997, shall ... be deemed to be appraised at five percent of its
original cost.

VALUE: Cannot be disclosed*

Rationale
This preferentia treatment presumably exists to encourage manufacturing companies with

huge existing facilities within the State to undertake major expansions within the State. The new
qualifying investment would be appraised at 5 percent of original cost.

SPECIAL AIRCRAFT PROPERTY

STATUTE: West Virginia Code 811-6H

PREFERENCE: The value of specia aircraft property, for the purpose of ad valorem
property taxation under this chapter and under article X of the Constitution
of the State of West Virginia, shal beits salvage value

VALUE: $2.3 million

! Due to taxpayer confidentiality
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Rationale
Thispreferential treatment presumably existsto benefit commercial airlines, charter carriers,

and private carriers by more closely mimicking the tax policy in place in surrounding states with
regard to such mobile property.

SENIOR CITIZEN PROPERTY TAX PAYMENT DEFERMENT

STATUTE: West Virginia Code §11-6l

PREFERENCE: The following homes shall qualify for the deferment of property taxes
a.  any homestead owned by an owner sixty-five years of age or older
and used and occupied exclusively for residential purposes by such
owner, or
b.  any homestead that
1. isowned by an owner sixty-five years of age or older
who, as a result of illness, accident or infirmity, is
residing with a family member or is a resident of a
nursing home, personal carehome, rehabilitation center
or similar facility,
2. was most recently used and occupied exclusively for
residential purposes by the owner or the owner’ s spouse,
and
3. has been retained by the owner for noncommercial
purposes.

For tax yearscommencing on or after thefirst day of January, two thousand
and nine, the owner of the homestead meeting the qualifications listed
above may apply for deferment in the payment of the tax increment of ad
val orem taxesassessed provided that the deferment may be authorized only
when the tax increment is the greater of $300 or ten percent or more

VALUE: Not applicable
Rationale

Thispreferential treatment presumably existsto benefit senior citizenswhose property taxes
on their homes increased significantly from one year to the next.
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Revenue Analysis

Sincethispreferential treatment doesnot gointo effect until tax yearsbeginning after January
1, 2009, there was no revenue loss during the period of this study. In future tax years, there would
be atemporary loss of significantly less than $900,000 in local property tax revenues per year due
to the temporary deferral of property tax increases over 10% or $300. Local governments would
eventualy recoup any lost funds upon the sale of the home or change in the homeowner. The
decision to defer payment of the tax increase would be optional on the part of the homeowner.

153



HOMESTEAD EXEMPTION

This program provides for a $20,000 exemption against the total assessed value of single-
family dwellings, including mobile or manufactured homes, owned and occupied as aresidence by
any person who is at least sixty-five yearsold or totally and permanently disabled and has legally
resided in and paid taxes on ahomestead in this State for two consecutive taxabl e years beforefiling
for this exemption. In general, this represents an exclusion of the first $33,333 of the appraised
residential property value. However, the exclusion can exceed $33,333 in cases of additional tax
preferential treatment.

STATUTE: West Virginia Code §11-6B-3

EXEMPTION: An exemption ... shall be allowed for the first twenty thousand dollars of
assessed value of a homestead that is used and occupied by the owner thereof
exclusively for residential purposes when such owner is sixty-five years of age
or older or is certified as being permanently and totally disabled

VALUE: State $ 180,000
County $11,310,000
School Boards $29,070,000
Municipalities $ 3,460,000
Rationale

Thisexemption providesameasureof tax relief for someelderly and permanently and totally
disabled taxpayers. The exemption applies to these taxpayers regardless of income level or ability

to pay.
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PROPERTY TRANSFER TAX

OVERVIEW

The Property Transfer Tax was enacted as a State tax in 1959. The tax isimposed on the
privilege of transferring rea property. The State tax rate is $1.10 per each $500 dollars of value
transferred, or fraction thereof. The proceeds of the State tax are deposited in the General Revenue
Fund.

In 1968, an additional county tax was imposed at arate of 55 cents per each $500 of value,
or fraction thereof. In 1989, county commissions were given the option of increasing their tax rate
by an additional 55 cents per each $500 of value, upon a majority vote of the county commission.
The proceeds of the county tax are deposited into the general fund of the county in which the
property islocated.

The Property Transfer Tax representslessthan 0.5 percent of all funds paid annually into the
Genera Revenue Fund. The following table shows the amounts received by the General Revenue
Fundin Property Transfer Tax receiptsfor thelast threefiscal years. Sinceall countiesexcept Mingo
County have increased their tax by the optional 55 cents per $500 of value tax, an almost identical
amount has been received by the fifty-five county commissions during each year.

Fiscal Year Tax Receipts
2006 $13,658,145
2007 $12,248,630
2008 $11,698,879

Each deed or other instrument presented to the county clerk for recordation is to be
accompanied by a sales listing form. The form includes, among other information, the actual
consideration for the property (i.e., the value on which the tax is cal culated). Payment of thetax is
shown by affixing documentary stamps, or other evidence of payment, to the instrument presented
for recordation.

ESTIMATING COSTSOF TAX EXPENDITURES

Tax data provided to the State Tax Department by county clerks was the primary meansin
determining the value of each tax expenditure.
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ORGANIZATION AND ANALYSIS

TheProperty Transfer Tax expendituresdiscussedinthisreport aredivided into threegroups:
Transfers to or from Governmental Bodies

Transfers between Related Parties

Certain Miscellaneous Transfers

The analysis provided for each tax expenditure includes the item's cost to the State and a
rationale.
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TRANSFERSTO OR FROM GOVERNMENTAL BODIES

Certain transfers of property are excluded from the Property Transfer Tax if the transferor
or transferee is agovernmental entity. These exclusions may be divided into two categories:

Transfers to or from the United States Government
Transfersto or from West Virginia Governmental Entities

An analysis of these expenditures follows.

TRANSFERSTO OR FROM THE UNITED STATES GOVERNMENT

STATUTE: West Virginia Code §11-22-1

EXCLUSION: "Document" ... does not include ... transfersto or from the United States.

VALUE: State $70,000
County $70,000
Rationale

States are prohibited from imposing ad valorem or any other form of taxation on the value
of real property owned by the federal government unlessthe federa government choosesto subject
itself to thisform of taxation. Therefore, this exclusion is not atrue tax expenditure.

TRANSFERSTO OR FROM WEST VIRGINIA GOVERNMENTAL ENTITIES

STATUTE: West Virginia Code §11-22-1

EXCLUSION: "Document" ... does not include ... transfers to or from ... the State of West
Virginia, or to or from any of their ... political subdivisions.

VALUE: State $170,000
County $170,000

157



Rationale
The purpose of this expenditure is presumably to reduce the cost of acquiring property for

the State of West Virginia and local governments. An exclusion from the Property Transfer Tax
reduces the cost of purchasing property.
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TRANSFERSBETWEEN RELATED PARTIES

Property transfers excluded from the Property Transfer Tax due to the relationship of the
transferor and transferee parties may be divided into three categories:

Transfers between Related Business Entities
Transfers between Related Individuals
Transfers between a Principal and a Straw Party

An analysis of these expenditures follows.

TRANSFERSBETWEEN RELATED BUSINESSENTITIES

STATUTE: West Virginia Code §11-22-1

EXCLUSION: "Document" ... does not include ... deeds made pursuant to mergers of
corporationsor limited liability companies, partnerships, or limited partnerships,
deeds made by a subsidiary corporation to its parent corporation for no
consideration other than the cancellation or surrender of the subsidiary's stock
and deeds made due to the conversions of corporations or other business
organizations into limited liability companies

VALUE: State $120,000
County $120,000
Rationale

The purpose of this expenditure is to exclude various types of property transfers between
related business entities when no financial gain is realized by the business entity transferring the

property.
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TRANSFERSBETWEEN RELATED INDIVIDUALS

STATUTE: West Virginia Code §11-22-1

EXCLUSION: "Document" ... doesnot include... transfers between husband and wife, transfers
between parent and child, transfers between parent and child and his or her
spouse, transfers between grandparent and grandchild and his or her spouse,
without consideration.

VALUE: State $310,000
County $310,000
Rationale

The purpose of this expenditure is to exclude various types of property transfers between
related persons when no financia gain is realized by the person transferring the property.

TRANSFERSBETWEEN A PRINCIPAL AND A STRAW PARTY

STATUTE: West Virginia Code §11-22-1

EXCLUSION: "Document" ... doesnot include... transfers between aprincipa and straw party
for any reason.

VALUE: Minimal

Rationale

The purpose of this expenditure is to exclude various types of property transfers where no
financial gainisrealized by the party transferring the property. A straw party is defined by Black's
Law Dictionary as" ... athird party who is put up in name only to take part in atransaction. Nominal
party to a transaction; one who acts as an agent for another for the purpose to taking title to real
property and executing whatever documents and instrumentsthe principal may direct respecting the
property. Person who purchases property for another to conceal identity of real purchaser, or to
accomplish some purpose otherwise not allowed.”
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CERTAIN MISCELLANEOUS TRANSFERS

Other property transfers excluded from the Property Transfer Tax may be divided into four
categories.

Transfers Where the Vaue of Property is $100 or Less

Quitclaim or Corrective Deeds

Transfersto or from Voluntary Charitable or Educational Associations
Other Miscellaneous Transfers

An analysis of these expenditures follows.

TRANSFERSWHERE THE VALUE OF PROPERTY IS$100 OR LESS

STATUTE: West Virginia Code 8§11-22-1

EXCLUSION: "Document" ... doesnot include... transfer of real property wherethevalue of the
property transferred is one hundred dollars or less

VALUE: Minimal

Rationale

The presumed purpose of this expenditure is ease of administration.

QUITCLAIM OR CORRECTIVE DEEDS

STATUTE: West Virginia Code §11-22-1

EXCLUSION: "Document" ... does not include ... quitclaim or corrective deeds without
consideration.

VALUE: Minimal
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Rationale

The purpose of this expenditureis to exclude quitclaim or corrective deeds from Property
Transfer Tax. Quitclaim deeds are defined by Black's Law Dictionary as, "A deed of conveyance
operating by way of release; that is, intended to pass any title, interest, or claim which the grantor
may have in the premises, but not professing that such titleisvalid, nor containing any warranty or
covenants for title..."

TRANSFERSTO OR FROM
VOLUNTARY CHARITABLE OR EDUCATIONAL ASSOCIATIONS

STATUTE: West Virginia Code 8§11-22-1

EXCLUSION: "Document" ... doesnot include... giftstoor transfersfrom or between voluntary
charitable or educationa associations or trustees thereof and like nonprofit
corporations having the same or similar purposes.

VALUE: Minimal

Rationale
The purpose of this expenditure is to exclude property transfers to or from charitable or

educationa associations from the Property Transfer Tax. Presumably, this exclusion exists in
recognition of the public good rendered by these organizations.

OTHER MISCELLANEOUS TRANSFERS

STATUTE: West Virginia Code §11-22-1

EXCLUSION: "Document" ... does not include ... wills ... testamentary or inter vivos trusts,
deeds of partition ... .

VALUE: Minimal
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Rationale

The purpose of this expenditure is to exclude various types of property transfers where no
financial gain isrealized by the party transferring the property.
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